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public at a uniform time for all pro-
posed and final rate increases, as appli-
cable, in the relevant market segment 
and without regard to whether cov-
erage is offered through or outside an 
Exchange. 

(c) CMS will determine whether a 
State has an Effective Rate Review 
Program for each market based on in-
formation available to CMS that a rate 
review program meets the criteria de-
scribed in paragraphs (a) and (b) of this 
section. 

(d) CMS reserves the right to evalu-
ate from time to time whether, and to 
what extent, a State’s circumstances 
have changed such that it has begun to 
or has ceased to satisfy the criteria set 
forth in paragraphs (a) and (b) of this 
section. 

[76 FR 29985, May 23, 2011, as amended at 78 
FR 13441, Feb. 27, 2013; 80 FR 10864, Feb. 27, 
2015] 

PART 155—EXCHANGE ESTABLISH-
MENT STANDARDS AND OTHER 
RELATED STANDARDS UNDER THE 
AFFORDABLE CARE ACT 

Subpart A—General Provisions 

Sec. 
155.10 Basis and scope. 
155.20 Definitions. 

Subpart B—General Standards Related to 
the Establishment of an Exchange 

155.100 Establishment of a State Exchange. 
155.105 Approval of a State Exchange. 
155.106 Election to operate an Exchange 

after 2014. 
155.110 Entities eligible to carry out Ex-

change functions. 
155.120 Non-interference with Federal law 

and non-discrimination standards. 
155.130 Stakeholder consultation. 
155.140 Establishment of a regional Ex-

change or subsidiary Exchange. 
155.150 Transition process for existing State 

health insurance exchanges. 
155.160 Financial support for continued op-

erations. 
155.170 Additional required benefits. 

Subpart C—General Functions of an 
Exchange 

155.200 Functions of an Exchange. 
155.205 Consumer assistance tools and pro-

grams of an Exchange. 
155.206 Civil money penalties for violations 

of applicable Exchange standards by con-

sumer assistance entities in Federally- 
facilitated Exchanges. 

155.210 Navigator program standards. 
155.215 Standards applicable to Navigators 

and Non-Navigator Assistance Personnel 
carrying out consumer assistance func-
tions under §§ 155.205(d) and (e) and 155.210 
in a Federally-facilitated Exchange and 
to Non-Navigator Assistance Personnel 
funded through an Exchange Establish-
ment Grant. 

155.220 Ability of States to permit agents 
and brokers to assist qualified individ-
uals, qualified employers, or qualified 
employees enrolling in QHPs. 

155.222 Standards for HHS-approved vendors 
of Federally-facilitated Exchange train-
ing for agents and brokers. 

155.225 Certified application counselors. 
155.227 Authorized representatives. 
155.230 General standards for Exchange no-

tices. 
155.240 Payment of premiums. 
155.260 Privacy and security of personally 

identifiable information. 
155.270 Use of standards and protocols for 

electronic transactions. 
155.280 Oversight and monitoring of privacy 

and security requirements. 
155.285 Bases and process for imposing civil 

penalties for provision of false or fraudu-
lent information to an Exchange or im-
proper use or disclosure of information. 

Subpart D—Exchange Functions in the In-
dividual Market: Eligibility Determina-
tions for Exchange Participation and 
Insurance Affordability Programs 

155.300 Definitions and general standards 
for eligibility determinations. 

155.302 Options for conducting eligibility de-
terminations. 

155.305 Eligibility standards. 
155.310 Eligibility process. 
155.315 Verification process related to eligi-

bility for enrollment in a QHP through 
the Exchange. 

155.320 Verification process related to eligi-
bility for insurance affordability pro-
grams. 

155.330 Eligibility redetermination during 
the benefit year. 

155.335 Annual eligibility redetermination. 
155.340 Administration of advance payments 

of the premium tax credit and cost-shar-
ing reductions. 

155.345 Coordination with Medicaid, CHIP, 
the Basic Health Program, and the Pre- 
existing Condition Insurance Plan. 

155.350 Special eligibility standards and 
process for Indians. 
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155.355 Right to appeal. 

Subpart E—Exchange Functions in the Indi-
vidual Market: Enrollment in Qualified 
Health Plans 

155.400 Enrollment of qualified individuals 
into QHPs. 

155.405 Single streamlined application. 
155.410 Initial and annual open enrollment 

periods. 
155.415 Allowing issuer application assisters 

to assist with eligibility applications. 
155.420 Special enrollment periods. 
155.430 Termination of Exchange enrollment 

or coverage. 

Subpart F—Appeals of Eligibility Deter-
minations for Exchange Participation 
and Insurance Affordability Programs 

155.500 Definitions. 
155.505 General eligibility appeals require-

ments. 
155.510 Appeals coordination. 
155.515 Notice of appeal procedures. 
155.520 Appeal requests. 
155.525 Eligibility pending appeal. 
155.530 Dismissals. 
155.535 Informal resolution and hearing re-

quirements. 
155.540 Expedited appeals. 
155.545 Appeal decisions. 
155.550 Appeal record. 
155.555 Employer appeals process. 

Subpart G—Exchange Functions in the In-
dividual Market: Eligibility Determina-
tions for Exemptions. 

155.600 Definitions and general require-
ments. 

155.605 Eligibility standards for exemptions. 
155.610 Eligibility process for exemptions. 
155.615 Verification process related to eligi-

bility for exemptions. 
155.620 Eligibility redeterminations for ex-

emptions during a calendar year. 
155.625 Options for conducting eligibility de-

terminations for exemptions. 
155.630 Reporting. 
155.635 Right to appeal. 

Subpart H—Exchange Functions: Small 
Business Health Options Program (SHOP) 

155.700 Standards for the establishment of a 
SHOP. 

155.705 Functions of a SHOP. 
155.710 Eligibility standards for SHOP. 
155.715 Eligibility determination process for 

SHOP. 
155.720 Enrollment of employees into QHPs 

under SHOP. 
155.725 Enrollment periods under SHOP. 
155.730 Application standards for SHOP. 

155.735 Termination of SHOP enrollment or 
coverage. 

155.740 SHOP employer and employee eligi-
bility appeals requirements. 

Subparts I–J [Reserved] 

Subpart K—Exchange Functions: 
Certification of Qualified Health Plans 

155.1000 Certification standards for QHPs. 
155.1010 Certification process for QHPs. 
155.1020 QHP issuer rate and benefit infor-

mation. 
155.1030 QHP certification standards related 

to advance payments of the premium tax 
credit and cost-sharing reductions. 

155.1040 Transparency in coverage. 
155.1045 Accreditation timeline. 
155.1050 Establishment of Exchange net-

work adequacy standards. 
155.1055 Service area of a QHP. 
155.1065 Stand-alone dental plans. 
155.1075 Recertification of QHPs. 
155.1080 Decertification of QHPs. 

Subpart L [Reserved] 

Subpart M—Oversight and Program 
Integrity Standards for State Exchanges 

155.1200 General program integrity and 
oversight requirements. 

155.1210 Maintenance of records. 

Subpart N—State Flexibility 

155.1300 Basis and purpose. 
155.1302 Coordinated waiver process. 
155.1304 Definitions. 
155.1308 Application procedures. 
155.1312 State public notice requirements. 
155.1316 Federal public notice and approval 

process. 
155.1320 Monitoring and compliance. 
155.1324 State reporting requirements. 
155.1328 Periodic evaluation requirements. 

Subpart O—Quality Reporting Standards 
for Exchanges 

155.1400 Quality rating system. 
155.1405 Enrollee satisfaction survey sys-

tem. 

AUTHORITY: Title I of the Affordable Care 
Act, sections 1301, 1302, 1303, 1304, 1311, 1312, 
1313, 1321, 1322, 1331, 1332, 1334, 1402, 1411, 1412, 
1413, Pub. L. 111–148, 124 Stat. 119 (42 U.S.C. 
18021–18024, 18031–18033, 18041–18042, 18051, 
18054, 18071, and 18081–18083). 

SOURCE: 77 FR 11718, Feb. 27, 2012, unless 
otherwise noted. 
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Subpart A—General Provisions. 

SOURCE: 77 FR 18444, Mar. 27, 2012, unless 
otherwise noted. 

§ 155.10 Basis and scope. 
(a) Basis. This part is based on the 

following sections of title I of the Af-
fordable Care Act: 

(1) 1301. Qualified health plan defined 
(2) 1302. Essential health benefits re-

quirements 
(3) 1303. Special rules 
(4) 1304. Related definitions 
(5) 1311. Affordable choices of health 

benefit plans. 
(6) 1312. Consumer choice 
(7) 1313. Financial integrity. 
(8) 1321. State flexibility in operation 

and enforcement of Exchanges and re-
lated requirements. 

(9) 1322. Federal program to assist es-
tablishment and operation of non-
profit, member-run health insurance 
issuers. 

(10) 1331. State flexibility to establish 
Basic Health Programs for low-income 
individuals not eligible for Medicaid. 

(11) 1334. Multi-State plans. 
(12) 1402. Reduced cost-sharing for in-

dividuals enrolling in QHPs. 
(13) 1411. Procedures for determining 

eligibility for Exchange participation, 
advance premium tax credits and re-
duced cost sharing, and individual re-
sponsibility exemptions. 

(14) 1412. Advance determination and 
payment of premium tax credits and 
cost-sharing reductions. 

(15) 1413. Streamlining of procedures 
for enrollment through an exchange 
and State Medicaid, CHIP, and health 
subsidy programs. 

(b) Scope. This part establishes min-
imum standards for the establishment 
of an Exchange, minimum Exchange 
functions, eligibility determinations, 
enrollment periods, minimum SHOP 
functions, certification of QHPs, and 
health plan quality improvement. 

§ 155.20 Definitions. 
The following definitions apply to 

this part: 
Advance payments of the premium tax 

credit means payment of the tax credit 
authorized by 26 U.S.C. 36B and its im-
plementing regulations, which are pro-
vided on an advance basis to an eligible 

individual enrolled in a QHP through 
an Exchange in accordance with sec-
tion 1412 of the Affordable Care Act. 

Affordable Care Act means the Patient 
Protection and Affordable Care Act of 
2010 (Pub. L. 111–148), as amended by 
the Health Care and Education Rec-
onciliation Act of 2010 (Pub. L. 111–152). 

Agent or broker means a person or en-
tity licensed by the State as an agent, 
broker or insurance producer. 

Annual open enrollment period means 
the period each year during which a 
qualified individual may enroll or 
change coverage in a QHP through the 
Exchange. 

Applicant means: 
(1) An individual who is seeking eligi-

bility for him or herself through an ap-
plication submitted to the Exchange, 
excluding those individuals seeking eli-
gibility for an exemption from the in-
dividual shared responsibility payment 
pursuant to subpart G of this part, or 
transmitted to the Exchange by an 
agency administering an insurance af-
fordability program for at least one of 
the following: 

(i) Enrollment in a QHP through the 
Exchange; or 

(ii) Medicaid, CHIP, and the BHP, if 
applicable. 

(2) For SHOP: 
(i) An employer seeking eligibility to 

purchase coverage through the SHOP; 
or 

(ii) An employer, employee, or a 
former employee seeking eligibility for 
enrollment in a QHP through the 
SHOP for himself or herself and, if the 
qualified employer offers dependent 
coverage through the SHOP, seeking 
eligibility to enroll his or her depend-
ents in a QHP through the SHOP. 

Application filer means an applicant, 
an adult who is in the applicant’s 
household, as defined in 42 CFR 
435.603(f), or family, as defined in 26 
CFR 1.36B–1(d), an authorized rep-
resentative of an applicant, or if the 
applicant is a minor or incapacitated, 
someone acting responsibly for an ap-
plicant, excluding those individuals 
seeking eligibility for an exemption 
from the individual shared responsi-
bility payment pursuant to subpart G 
of this part. 
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Benefit year means a calendar year 
for which a health plan provides cov-
erage for health benefits. 

Catastrophic plan means a health plan 
described in section 1302(e) of the Af-
fordable Care Act. 

Code means the Internal Revenue 
Code of 1986. 

Cost sharing means any expenditure 
required by or on behalf of an enrollee 
with respect to essential health bene-
fits; such term includes deductibles, 
coinsurance, copayments, or similar 
charges, but excludes premiums, bal-
ance billing amounts for non-network 
providers, and spending for non-covered 
services. 

Cost-sharing reductions means reduc-
tions in cost sharing for an eligible in-
dividual enrolled in a silver level plan 
in the Exchange or for an individual 
who is an Indian enrolled in a QHP in 
the Exchange. 

Educated health care consumer has the 
meaning given the term in section 
1304(e) of the Affordable Care Act. 

Eligible employer-sponsored plan has 
the meaning given the term in section 
5000A(f)(2) of the Code. 

Employee has the meaning given to 
the term in section 2791 of the PHS 
Act. 

Employer has the meaning given to 
the term in section 2791 of the PHS 
Act, except that such term includes 
employers with one or more employees. 
All persons treated as a single em-
ployer under subsection (b), (c), (m), or 
(o) of section 414 of the Code are treat-
ed as one employer. 

Employer contributions means any fi-
nancial contributions towards an em-
ployer sponsored health plan, or other 
eligible employer-sponsored benefit 
made by the employer including those 
made by salary reduction agreement 
that is excluded from gross income. 

Enrollee means a qualified individual 
or qualified employee enrolled in a 
QHP. Enrollee also means the depend-
ent of a qualified employee enrolled in 
a QHP through the SHOP, and any 
other person who is enrolled in a QHP 
through the SHOP, consistent with ap-
plicable law and the terms of the group 
health plan. Provided that at least one 
employee enrolls in a QHP through the 
SHOP, enrollee also means a business 
owner enrolled in a QHP through the 

SHOP, or the dependent of a business 
owner enrolled in a QHP through the 
SHOP. 

Exchange means a governmental 
agency or non-profit entity that meets 
the applicable standards of this part 
and makes QHPs available to qualified 
individuals and/or qualified employers. 
Unless otherwise identified, this term 
includes an Exchange serving the indi-
vidual market for qualified individuals 
and a SHOP serving the small group 
market for qualified employers, regard-
less of whether the Exchange is estab-
lished and operated by a State (includ-
ing a regional Exchange or subsidiary 
Exchange) or by HHS. 

Exchange Blueprint means informa-
tion submitted by a State, an Ex-
change, or a regional Exchange that 
sets forth how an Exchange established 
by a State or a regional Exchange 
meets the Exchange approval standards 
established in § 155.105(b) and dem-
onstrates operational readiness of an 
Exchange as described in § 155.105(c)(2). 

Exchange service area means the area 
in which the Exchange is certified to 
operate, in accordance with the stand-
ards specified in subpart B of this part. 

Federal platform agreement means an 
agreement between a State Exchange 
and HHS under which a State Ex-
change agrees to rely on the Federal 
platform to carry out select Exchange 
functions. 

Federally-facilitated Exchange means 
an Exchange established and operated 
within a State by the Secretary under 
section 1321(c)(1) of the Affordable Care 
Act. 

Federally-facilitated SHOP means a 
Small Business Health Options Pro-
gram established and operated within a 
State by the Secretary under section 
1321(c)(1) of the Affordable Care Act. 

Full-time employee has the meaning 
given in section 4980H (c)(4) of the Code 
effective for plan years beginning on or 
after January 1, 2016, except for oper-
ations of a Federally-facilitated SHOP 
for which it is effective for plan years 
beginning on or after January 1, 2014 
and in connection with open enroll-
ment activities beginning October 1, 
2013. 

Grandfathered health plan has the 
meaning given the term in § 147.140. 
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Group health plan has the meaning 
given to the term in § 144.103. 

Health insurance issuer or issuer has 
the meaning given to the term in 
§ 144.103. 

Health insurance coverage has the 
meaning given to the term in § 144.103. 

Health plan has the meaning given to 
the term in section 1301(b)(1) of the Af-
fordable Care Act. 

Individual market has the meaning 
given the term in section 1304(a)(2) of 
the Affordable Care Act. 

Initial open enrollment period means 
the period during which a qualified in-
dividual may enroll in coverage 
through the Exchange for coverage 
during the 2014 benefit year. 

Issuer application assister means an 
employee, contractor, or agent of a 
QHP issuer who is not licensed as an 
agent, broker, or producer under State 
law and who assists individuals in the 
individual market with applying for a 
determination or redetermination of 
eligibility for coverage through the Ex-
change or for insurance affordability 
programs. 

Large employer means, in connection 
with a group health plan with respect 
to a calendar year and a plan year, an 
employer who employed an average of 
at least 51 employees on business days 
during the preceding calendar year and 
who employs at least 1 employee on the 
first day of the plan year. In the case of 
an employer that was not in existence 
throughout the preceding calendar 
year, the determination of whether the 
employer is a large employer is based 
on the average number of employees 
that it is reasonably expected the em-
ployer will employ on business days in 
the current calendar year. A State may 
elect to define large employer by sub-
stituting ‘‘101 employees’’ for ‘‘51 em-
ployees.’’ The number of employees 
must be determined using the method 
set forth in section 4980H(c)(2) of the 
Code. 

Lawfully present has the meaning 
given the term in § 152.2. 

Minimum essential coverage has the 
meaning given in section 5000A(f) of the 
Code. 

Navigator means a private or public 
entity or individual that is qualified, 
and licensed, if appropriate, to engage 

in the activities and meet the stand-
ards described in § 155.210. 

Plan year means a consecutive 12 
month period during which a health 
plan provides coverage for health bene-
fits. A plan year may be a calendar 
year or otherwise. 

Plain language has the meaning given 
to the term in section 1311(e)(3)(B) of 
the Affordable Care Act. 

Qualified employee means any em-
ployee or former employee of a quali-
fied employer who has been offered 
health insurance coverage by such 
qualified employer through the SHOP 
for himself or herself and, if the quali-
fied employer offers dependent cov-
erage through the SHOP, for his or her 
dependents. 

Qualified employer means a small em-
ployer that elects to make, at a min-
imum, all full-time employees of such 
employer eligible for one or more QHPs 
in the small group market offered 
through a SHOP. Beginning in 2017, if a 
State allows large employers to pur-
chase coverage through the SHOP, the 
term ‘‘qualified employer’’ shall in-
clude a large employer that elects to 
make all full-time employees of such 
employer eligible for one or more QHPs 
in the large group market offered 
through the SHOP. 

Qualified health plan or QHP means a 
health plan that has in effect a certifi-
cation that it meets the standards de-
scribed in subpart C of part 156 issued 
or recognized by each Exchange 
through which such plan is offered in 
accordance with the process described 
in subpart K of part 155. 

Qualified health plan issuer or QHP 
issuer means a health insurance issuer 
that offers a QHP in accordance with a 
certification from an Exchange. 

Qualified individual means, with re-
spect to an Exchange, an individual 
who has been determined eligible to en-
roll through the Exchange in a QHP in 
the individual market. 

SHOP means a Small Business Health 
Options Program operated by an Ex-
change through which a qualified em-
ployer can provide its employees and 
their dependents with access to one or 
more QHPs. 

Small employer means, in connection 
with a group health plan with respect 
to a calendar year and a plan year, an 
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employer who employed an average of 
at least one but not more than 50 em-
ployees on business days during the 
preceding calendar year and who em-
ploys at least one employee on the first 
day of the plan year. In the case of an 
employer that was not in existence 
throughout the preceding calendar 
year, the determination of whether the 
employer is a small employer is based 
on the average number of employees 
that it is reasonably expected the em-
ployer will employ on business days in 
the current calendar year. A State may 
elect to define small employer by sub-
stituting ‘‘100 employees’’ for ‘‘50 em-
ployees.’’ The number of employees 
must be determined using the method 
set forth in section 4980H(c)(2) of the 
Code. 

Small group market has the meaning 
given to the term in section 1304(a)(3) 
of the Affordable Care Act. 

Special enrollment period means a pe-
riod during which a qualified indi-
vidual or enrollee who experiences cer-
tain qualifying events may enroll in, or 
change enrollment in, a QHP through 
the Exchange outside of the initial and 
annual open enrollment periods. 

Standardized option means a QHP 
with a standardized cost-sharing struc-
ture specified by HHS in rulemaking 
and that is offered for sale through an 
individual market Exchange. 

State means each of the 50 States and 
the District of Columbia. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15532, Mar. 11, 2013; 78 FR 39523, July 1, 
2013; 78 FR 42313, July 15, 2013; 78 FR 54134, 
Aug. 30, 2013; 80 FR 10864, Feb. 27, 2015; 81 FR 
12336, Mar. 8, 2016] 

Subpart B—General Standards Re-
lated to the Establishment of 
an Exchange 

§ 155.100 Establishment of a State Ex-
change. 

(a) General requirements. Each State 
may elect to establish: 

(1) An Exchange that facilitates the 
purchase of health insurance coverage 
in QHPs in the individual market and 
that provides for the establishment of 
a SHOP; or 

(2) An Exchange that provides only 
for the establishment of a SHOP. 

(b) Timing. For plan years beginning 
before January 1, 2015, only States that 
provide reasonable assurances to CMS 
that they will be in a position to estab-
lish and operate only a SHOP for 2014 
may elect to establish an Exchange 
that provides only for the establish-
ment of a SHOP, pursuant to the proc-
ess in § 155.105(c), (d), and/or (e), which-
ever is applicable. For plan years be-
ginning on or after January 1, 2015, any 
State may elect to establish an Ex-
change that provides only for the es-
tablishment of a SHOP, pursuant to 
the process in § 155.106(a). 

(c) Eligible Exchange entities. The Ex-
change must be a governmental agency 
or non-profit entity established by a 
State, consistent with § 155.110. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 54134, Aug. 30, 2013] 

§ 155.105 Approval of a State Ex-
change. 

(a) State Exchange approval require-
ment. Each State Exchange must be ap-
proved by HHS by no later than Janu-
ary 1, 2013 to offer QHPs on January 1, 
2014, and thereafter required in accord-
ance with § 155.106. HHS may consult 
with other Federal Government agen-
cies in determining whether to approve 
an Exchange. 

(b) State Exchange approval standards. 
HHS will approve the operation of an 
Exchange established by a State pro-
vided that it meets the following 
standards: 

(1) The Exchange is able to carry out 
the required functions of an Exchange 
consistent with subparts C, D, E, F, G, 
H, and K of this part unless the State 
is approved to operate only a SHOP by 
HHS pursuant to § 155.100(a)(2), in 
which case the Exchange must perform 
the minimum functions described in 
subpart H and all applicable provisions 
of other subparts referenced therein; 

(2) The Exchange is capable of car-
rying out the information reporting re-
quirements in accordance with section 
36B of the Code, unless the State is ap-
proved to operate only a SHOP by HHS 
pursuant to § 155.100(a)(2); and 

(3) The entire geographic area of the 
State is in the service area of an Ex-
change, or multiple Exchanges con-
sistent with § 155.140(b). 
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(c) State Exchange approval process. In 
order to have its Exchange approved, a 
State must: 

(1) Elect to establish an Exchange by 
submitting, in a form and manner spec-
ified by HHS, an Exchange Blueprint 
that sets forth how the Exchange 
meets the standards outlined in para-
graph (b) of this section; and 

(2) Demonstrate operational readi-
ness to execute its Exchange Blueprint 
through a readiness assessment con-
ducted by HHS. 

(d) State Exchange approval. Each Ex-
change must receive written approval 
or conditional approval of its Exchange 
Blueprint and its performance under 
the operational readiness assessment 
consistent with paragraph (c) of this 
section in order to be considered an ap-
proved Exchange. 

(e) Significant changes to Exchange 
Blueprint. The State must notify HHS 
in writing before making a significant 
change to its Exchange Blueprint; no 
significant change to an Exchange 
Blueprint may be effective until it is 
approved by HHS in writing or 60 days 
after HHS receipt of a completed re-
quest. For good cause, HHS may extend 
the review period by an additional 30 
days to a total of 90 days. HHS may 
deny a request for a significant change 
to an Exchange Blueprint within the 
review period. 

(f) HHS operation of an Exchange. (1) If 
a State does not elect to operate an Ex-
change under § 155.100(a)(1) or an elect-
ing State does not have an approved or 
conditionally approved Exchange pur-
suant to § 155.100(a)(1) by January 1, 
2013, HHS must (directly or through 
agreement with a not-for-profit entity) 
establish and operate such Exchange 
within the State. In this case, the re-
quirements in §§ 155.120(c), 155.130 and 
subparts C, D, E, F, G, H, and K of this 
part will apply. 

(2) If an electing State has an ap-
proved or conditionally approved Ex-
change pursuant to § 155.100(a)(2) by 
January 1, 2013, HHS must (directly or 
through agreement with a not-for-prof-
it entity) establish and operate an Ex-
change that facilitates the purchase of 
health insurance coverage in QHPs in 
the individual market and operate such 
Exchange within the State. In this 
case, the requirements in §§ 155.120(c), 

155.130 and subparts C, D, E, F, G, and 
K of this part will apply to the Ex-
change operated by HHS. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42313, July 15, 2013; 78 FR 54134, Aug. 30, 
2013] 

§ 155.106 Election to operate an Ex-
change after 2014. 

(a) Election to operate an Exchange. 
Except as provided in paragraph (c) of 
this section, a State electing to seek 
approval of its Exchange must: 

(1) Comply with the State Exchange 
approval requirements and process set 
forth in § 155.105; 

(2) Submit an Exchange Blueprint ap-
plication for HHS approval at least 15 
months prior to the date on which the 
Exchange proposes to begin open en-
rollment as a State Exchange; 

(3) Have in effect an approved, or con-
ditionally approved, Exchange Blue-
print and operational readiness assess-
ment at least 14 months prior to the 
date on which the Exchange proposes 
to begin open enrollment as a State 
Exchange; 

(4) Develop a plan jointly with HHS 
to facilitate the transition to a State 
Exchange; and 

(5) If the open enrollment period for 
the year the State intends to begin op-
erating an SBE has not been estab-
lished, this deadline must be calculated 
based on the date open enrollment 
began or will begin in the year in 
which the State is submitting the 
Blueprint application. 

(b) Transition process for State Ex-
changes that cease operations. If a State 
intends to cease operation of its Ex-
change, HHS will operate the Exchange 
on behalf of the State. Therefore, a 
State that intends to cease operations 
of its Exchange must: 

(1) Notify HHS that it will no longer 
operate an Exchange at least 12 months 
prior to ceasing operations; and 

(2) Coordinate with HHS on a transi-
tion plan to be developed jointly be-
tween HHS and the State. 

(c) Process for State Exchanges that 
seek to utilize the Federal platform for se-
lect functions. A State seeking approval 
as a State Exchange utilizing the Fed-
eral platform to support select func-
tions through a Federal platform 
agreement under § 155.200(f) must: 
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(1) If the State Exchange does not 
have a conditionally approved Ex-
change Blueprint application, submit 
one for HHS approval at least 3 months 
prior to the date on which the Ex-
change proposes to begin open enroll-
ment as an SBE–FP; 

(2) If the State Exchange has a condi-
tionally approved Exchange Blueprint 
application, submit any significant 
changes to that application for HHS 
approval, in accordance with 
§ 155.105(e), at least 3 months prior to 
the date on which the Exchange pro-
poses to begin open enrollment as an 
SBE–FP; 

(3) Have in effect an approved, or con-
ditionally approved, Exchange Blue-
print and operational readiness assess-
ment at least 2 months prior to the 
date on which the Exchange proposes 
to begin open enrollment as an SBE– 
FP, in accordance with HHS rules, as a 
State Exchange utilizing the Federal 
platform; 

(4) Prior to approval, or conditional 
approval, of the Exchange Blueprint, 
execute a Federal platform agreement 
for utilizing the Federal platform for 
select functions; and 

(5) Coordinate with HHS on a transi-
tion plan to be developed jointly be-
tween HHS and the State. 

[77 FR 18444, Mar. 27, 2012, as amended at 79 
FR 13837, Mar. 11, 2014; 81 FR 12336, Mar. 8, 
2016] 

§ 155.110 Entities eligible to carry out 
Exchange functions. 

(a) Eligible contracting entities. The 
State may elect to authorize an Ex-
change established by the State to 
enter into an agreement with an eligi-
ble entity to carry out one or more re-
sponsibilities of the Exchange. Eligible 
entities are: 

(1) An entity: 
(i) Incorporated under, and subject to 

the laws of, one or more States; 
(ii) That has demonstrated experi-

ence on a State or regional basis in the 
individual and small group health in-
surance markets and in benefits cov-
erage; and 

(iii) Is not a health insurance issuer 
or treated as a health insurance issuer 
under subsection (a) or (b) of section 52 
of the Code of 1986 as a member of the 
same controlled group of corporations 

(or under common control with) as a 
health insurance issuer; or 

(2) The State Medicaid agency, or 
any other State agency that meets the 
qualifications of paragraph (a)(1) of 
this section. 

(b) Responsibility. To the extent that 
an Exchange establishes such agree-
ments, the Exchange remains respon-
sible for ensuring that all Federal re-
quirements related to contracted func-
tions are met. 

(c) Governing board structure. If the 
Exchange is an independent State 
agency or a non-profit entity estab-
lished by the State, the State must en-
sure that the Exchange has in place a 
clearly-defined governing board that: 

(1) Is administered under a formal, 
publicly-adopted operating charter or 
by-laws; 

(2) Holds regular public governing 
board meetings that are announced in 
advance; 

(3) Represents consumer interests by 
ensuring that overall governing board 
membership: 

(i) Includes at least one voting mem-
ber who is a consumer representative; 

(ii) Is not made up of a majority of 
voting representatives with a conflict 
of interest, including representatives of 
health insurance issuers or agents or 
brokers, or any other individual li-
censed to sell health insurance; and 

(4) Ensures that a majority of the 
voting members on its governing board 
have relevant experience in health ben-
efits administration, health care fi-
nance, health plan purchasing, health 
care delivery system administration, 
public health, or health policy issues 
related to the small group and indi-
vidual markets and the uninsured. 

(d) Governance principles. (1) The Ex-
change must have in place and make 
publicly available a set of guiding gov-
ernance principles that include ethics, 
conflict of interest standards, account-
ability and transparency standards, 
and disclosure of financial interest. 

(2) The Exchange must implement 
procedures for disclosure of financial 
interests by members of the Exchange 
board or governance structure. 

(e) SHOP independent governance. (1) 
A State may elect to create an inde-
pendent governance and administrative 
structure for the SHOP, consistent 
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with this section, if the State ensures 
that the SHOP coordinates and shares 
relevant information with the Ex-
change operating in the same service 
area. 

(2) If a State chooses to operate its 
Exchange and SHOP under a single 
governance or administrative struc-
ture, it must ensure that the Exchange 
has adequate resources to assist indi-
viduals and small employers in the Ex-
change. 

(f) HHS review. HHS may periodically 
review the accountability structure 
and governance principles of a State 
Exchange. 

§ 155.120 Non-interference with Fed-
eral law and non-discrimination 
standards. 

(a) Non-interference with Federal law. 
An Exchange must not establish rules 
that conflict with or prevent the appli-
cation of regulations promulgated by 
HHS under subtitle D of title I of the 
Affordable Care Act. 

(b) Non-interference with State law. 
Nothing in parts 155, 156, or 157 of this 
subchapter shall be construed to pre-
empt any State law that does not pre-
vent the application of the provisions 
of title I of the Affordable Care Act. 

(c) Non-discrimination. (1) In carrying 
out the requirements of this part, the 
State and the Exchange must: 

(i) Comply with applicable non-dis-
crimination statutes; and 

(ii) Not discriminate based on race, 
color, national origin, disability, age, 
sex, gender identity or sexual orienta-
tion. 

(2) Notwithstanding the provisions of 
paragraph (c)(1)(ii) of this section, an 
organization that receives Federal 
funds to provide services to a defined 
population under the terms of Federal 
legal authorities that participates in 
the certified application counselor pro-
gram under § 155.225 may limit its pro-
vision of certified application coun-
selor services to the same defined pop-
ulation, but must comply with para-
graph (c)(1)(ii) of this section with re-
spect to the provision of certified ap-
plication counselor services to that de-
fined population. If the organization 
limits its provision of certified applica-
tion counselor services pursuant to 
this exception, but is approached for 

certified application counselor services 
by an individual who is not included in 
the defined population that the organi-
zation serves, the organization must 
refer the individual to other Exchange- 
approved resources that can provide as-
sistance. If the organization does not 
limit its provision of certified applica-
tion counselor services pursuant to 
this exception, the organization must 
comply with paragraph (c)(1)(ii) of this 
section. 

[77 FR 18444, Mar. 27, 2012, as amended at 79 
FR 30342, May 27, 2014] 

§ 155.130 Stakeholder consultation. 
The Exchange must regularly consult 

on an ongoing basis with the following 
stakeholders: 

(a) Educated health care consumers 
who are enrollees in QHPs; 

(b) Individuals and entities with ex-
perience in facilitating enrollment in 
health coverage; 

(c) Advocates for enrolling hard to 
reach populations, which include indi-
viduals with mental health or sub-
stance abuse disorders; 

(d) Small businesses and self-em-
ployed individuals; 

(e) State Medicaid and CHIP agen-
cies; 

(f) Federally-recognized Tribes, as de-
fined in the Federally Recognized In-
dian Tribe List Act of 1994, 25 U.S.C. 
479a, that are located within such Ex-
change’s geographic area; 

(g) Public health experts; 
(h) Health care providers; 
(i) Large employers; 
(j) Health insurance issuers; and 
(k) Agents and brokers. 

§ 155.140 Establishment of a regional 
Exchange or subsidiary Exchange. 

(a) Regional Exchange. A State may 
participate in a regional Exchange if: 

(1) The Exchange spans two or more 
States, regardless of whether the 
States are contiguous; and 

(2) The regional Exchange submits a 
single Exchange Blueprint and is ap-
proved to operate consistent with 
§ 155.105(c). 

(b) Subsidiary Exchange. A State may 
establish one or more subsidiary Ex-
changes within the State if: 

(1) Each such Exchange serves a geo-
graphically distinct area; and 
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(2) The area served by each sub-
sidiary Exchange is at least as large as 
a rating area described in section 
2701(a) of the PHS Act. 

(c) Exchange standards. Each regional 
or subsidiary Exchange must: 

(1) Otherwise meet the requirements 
of an Exchange consistent with this 
part; and 

(2) Meet the following standards for 
SHOP: 

(i) Perform the functions of a SHOP 
for its service area in accordance with 
subpart H of this part; and 

(ii) Encompass the same geographic 
area for its regional or subsidiary 
SHOP and its regional or subsidiary 
Exchange except: 

(A) In the case of a regional Ex-
change established pursuant to 
§ 155.100(a)(2), the regional SHOP must 
encompass a geographic area that 
matches the combined geographic 
areas of the individual market Ex-
changes established to serve the same 
set of States establishing the regional 
SHOP; and 

(B) In the case of a subsidiary Ex-
change established pursuant to 
§ 155.100(a)(2), the combined geographic 
area of all subsidiary SHOPs estab-
lished in the State must encompass the 
geographic area of the individual mar-
ket Exchange established to serve the 
State. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 54134, Aug. 30, 2013] 

§ 155.150 Transition process for exist-
ing State health insurance ex-
changes. 

(a) Presumption. Unless an exchange 
is determined to be non-compliant 
through the process in paragraph (b) of 
this section, HHS will otherwise pre-
sume that an existing State exchange 
meets the standards under this part if: 

(1) The exchange was in operation 
prior to January 1, 2010; and 

(2) The State has insured a percent-
age of its population not less than the 
percentage of the population projected 
to be covered nationally after the im-
plementation of the Affordable Care 
Act, according to the Congressional 
Budget Office estimates for projected 
coverage in 2016 that were published on 
March 30, 2011. 

(b) Process for determining non-compli-
ance. Any State described in paragraph 
(a) of this section must work with HHS 
to identify areas of non-compliance 
with the standards under this part. 

§ 155.160 Financial support for contin-
ued operations. 

(a) Definition. For purposes of this 
section, participating issuers has the 
meaning provided in § 156.50. 

(b) Funding for ongoing operations. A 
State must ensure that its Exchange 
has sufficient funding in order to sup-
port its ongoing operations beginning 
January 1, 2015, as follows: 

(1) States may generate funding, such 
as through user fees on participating 
issuers, for Exchange operations; and 

(2) No Federal grants under section 
1311 of the Affordable Care Act will be 
awarded for State Exchange establish-
ment after January 1, 2015. 

§ 155.170 Additional required benefits. 

(a) Additional required benefits. (1) A 
State may require a QHP to offer bene-
fits in addition to the essential health 
benefits. 

(2) A benefit required by State action 
taking place on or before December 31, 
2011 is considered an EHB. A benefit re-
quired by State action taking place on 
or after January 1, 2012, other than for 
purposes of compliance with Federal 
requirements, is considered in addition 
to the essential health benefits. 

(3) The State will identify which 
State-required benefits are in addition 
to the EHB. 

(b) Payments. The State must make 
payments to defray the cost of addi-
tional required benefits specified in 
paragraph (a) of this section to one of 
the following: 

(1) To an enrollee, as defined in 
§ 155.20 of this subchapter; or 

(2) Directly to the QHP issuer on be-
half of the individual described in para-
graph (b)(1) of this section. 

(c) Cost of additional required benefits. 
(1) Each QHP issuer in the State shall 
quantify cost attributable to each addi-
tional required benefit specified in 
paragraph (a) of this section. 

(2) A QHP issuer’s calculation shall 
be: 
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(i) Based on an analysis performed in 
accordance with generally accepted ac-
tuarial principles and methodologies; 

(ii) Conducted by a member of the 
American Academy of Actuaries; and 

(iii) Reported to the State. 

[78 FR 12865, Feb. 25, 2013, as amended at 81 
FR 12337, Mar. 8, 2016] 

Subpart C—General Functions of 
an Exchange 

§ 155.200 Functions of an Exchange. 
(a) General requirements. An Exchange 

must perform the functions described 
in this subpart and in subparts D, E, F, 
G, H, K, M, and O of this part unless 
the State is approved to operate only a 
SHOP by HHS under § 155.100(a)(2), in 
which case the Exchange operated by 
the State must perform the functions 
described in subpart H of this part and 
all applicable provisions of other sub-
parts referenced in that subpart. In a 
State that is approved to operate only 
a SHOP, the individual market Ex-
change operated by HHS in that State 
will perform the functions described in 
this subpart and in subparts D, E, F, G, 
K, M, and O of this part. 

(b) Certificates of exemption. The Ex-
change must issue certificates of ex-
emption consistent with sections 
1311(d)(4)(H) and 1411 of the Affordable 
Care Act. 

(c) Oversight and financial integrity. 
The Exchange must perform required 
functions related to oversight and fi-
nancial integrity requirements in ac-
cordance with section 1313 of the Af-
fordable Care Act. 

(d) Quality activities. The Exchange 
must evaluate quality improvement 
strategies and oversee implementation 
of enrollee satisfaction surveys, assess-
ment and ratings of health care quality 
and outcomes, information disclosures, 
and data reporting in accordance with 
sections 1311(c)(1), 1311(c)(3), and 
1311(c)(4) of the Affordable Care Act. 

(e) Clarification. In carrying out its 
responsibilities under this subpart, an 
Exchange is not operating on behalf of 
a QHP. 

(f) Requirements for State Exchanges on 
the Federal platform. (1) A State that re-
ceives approval or conditional approval 
to operate a State Exchange on the 

Federal platform under § 155.106(c) may 
meet its obligations under paragraph 
(a) of this section by relying on Federal 
services that the Federal government 
agrees to provide under a Federal plat-
form agreement. 

(2) A State Exchange on the Federal 
platform must establish and oversee re-
quirements for its issuers that are no 
less strict than the following require-
ments that are applied to Federally-fa-
cilitated Exchange issuers: 

(i) Data submission requirements 
under § 156.122(d)(2) of this subchapter; 

(ii) Network adequacy standards 
under § 156.230 of this subchapter; 

(iii) Essential community providers 
standards under § 156.235 of this sub-
chapter; 

(iv) Meaningful difference standards 
under § 156.298 of this subchapter; 

(v) Changes of ownership of issuers 
requirements under § 156.330 of this sub-
chapter; 

(vi) QHP issuer compliance and com-
pliance of delegated or downstream en-
tities requirements under § 156.340(a)(4) 
of this subchapter; and 

(vii) Casework requirements under 
§ 156.1010 of this subchapter. 

(3) If a State is not substantially en-
forcing any requirement listed under 
§ 155.200(f)(2) with respect to a QHP 
issuer or plan in a State-based Ex-
change on the Federal platform, HHS 
may enforce that requirement directly 
against the issuer or plan by means of 
plan suppression under § 156.815 of this 
subchapter. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 39523, July 1, 2013; 78 FR 54134, Aug. 30, 
2013; 81 FR 12337, Mar. 8, 2016] 

§ 155.205 Consumer assistance tools 
and programs of an Exchange. 

(a) Call center. The Exchange must 
provide for operation of a toll-free call 
center that addresses the needs of con-
sumers requesting assistance and 
meets the requirements outlined in 
paragraphs (c)(1), (c)(2)(i), and (c)(3) of 
this section, unless it enters into a 
Federal platform agreement through 
which it relies on HHS to carry out call 
center functions, in which case the Ex-
change must provide at a minimum a 
toll-free telephone hotline to respond 
to requests for assistance and appro-
priately directs consumers to Federal 
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platform services to apply for, and en-
roll in, Exchange coverage. 

(b) Internet Web site. The Exchange 
must maintain an up-to-date Internet 
Web site that meets the requirements 
outlined in paragraph (c) of this sec-
tion and: 

(1) Provides standardized compara-
tive information on each available 
QHP, which may include differential 
display of standardized options on con-
sumer-facing plan comparison and 
shopping tools, and at a minimum in-
cludes: 

(i) Premium and cost-sharing infor-
mation; 

(ii) The summary of benefits and cov-
erage established under section 2715 of 
the PHS Act; 

(iii) Identification of whether the 
QHP is a bronze, silver, gold, or plat-
inum level plan as defined by section 
1302(d) of the Affordable Care Act, or a 
catastrophic plan as defined by section 
1302(e) of the Affordable Care Act; 

(iv) The results of the enrollee satis-
faction survey, as described in section 
1311(c)(4) of the Affordable Care Act; 

(v) Quality ratings assigned in ac-
cordance with section 1311(c)(3) of the 
Affordable Care Act; 

(vi) Medical loss ratio information as 
reported to HHS in accordance with 45 
CFR part 158; 

(vii) Transparency of coverage meas-
ures reported to the Exchange during 
certification in accordance with 
§ 155.1040; and 

(viii) The provider directory made 
available to the Exchange in accord-
ance with § 156.230. 

(2) Publishes the following financial 
information: 

(i) The average costs of licensing re-
quired by the Exchange; 

(ii) Any regulatory fees required by 
the Exchange; 

(iii) Any payments required by the 
Exchange in addition to fees under 
paragraphs (b)(2)(i) and (ii) of this sec-
tion; 

(iv) Administrative costs of such Ex-
change; and 

(v) Monies lost to waste, fraud, and 
abuse. 

(3) Provides applicants with informa-
tion about Navigators as described in 
§ 155.210 and other consumer assistance 
services, including the toll-free tele-

phone number of the Exchange call 
center required in paragraph (a) of this 
section. 

(4) Allows for an eligibility deter-
mination to be made in accordance 
with subpart D of this part. 

(5) Allows a qualified individual to 
select a QHP in accordance with sub-
part E of this part. 

(6) Makes available by electronic 
means a calculator to facilitate the 
comparison of available QHPs after the 
application of any advance payments of 
the premium tax credit and any cost- 
sharing reductions. 

(7) A State-based Exchange on the 
Federal platform must at a minimum 
maintain an informational Internet 
Web site that includes the capability to 
direct consumers to Federal platform 
services to apply for, and enroll in, Ex-
change coverage. 

(c) Accessibility. Information must be 
provided to applicants and enrollees in 
plain language and in a manner that is 
accessible and timely to— 

(1) Individuals living with disabilities 
including accessible Web sites and the 
provision of auxiliary aids and services 
at no cost to the individual in accord-
ance with the Americans with Disabil-
ities Act and section 504 of the Reha-
bilitation Act. 

(2) Individuals who are limited 
English proficient through the provi-
sion of language services at no cost to 
the individual, including 

(i) For all entities subject to this 
standard, oral interpretation. 

(A) For Exchanges and QHP issuers, 
this standard also includes telephonic 
interpreter services in at least 150 lan-
guages. 

(B) For an agent or broker subject to 
§ 155.220(c)(3)(i), beginning November 1, 
2015, or when such entity been reg-
istered with the Exchange for at least 
1 year, whichever is later, this stand-
ard also includes telephonic interpreter 
services in at least 150 languages. 

(ii) Written translations; and 
(iii) For all entities subject to this 

standard, taglines in non-English lan-
guages indicating the availability of 
language services. 

(A) For Exchanges and QHP issuers, 
beginning no later than the first day of 
the individual market open enrollment 
period for the 2017 benefit year, this 
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standard also includes taglines on Web 
site content and any document that is 
critical for obtaining health insurance 
coverage or access to health care serv-
ices through a QHP for qualified indi-
viduals, applicants, qualified employ-
ers, qualified employees, or enrollees. 
A document is deemed to be critical for 
obtaining health insurance coverage or 
access to health care services through 
a QHP if it is required to be provided 
by law or regulation to a qualified indi-
vidual, applicant, qualified employer, 
qualified employee, or enrollee. Such 
taglines must indicate the availability 
of language services in at least the top 
15 languages spoken by the limited 
English proficient population of the 
relevant State, as determined in guid-
ance published by the Secretary. 

(B) For an agent or broker subject to 
§ 155.220(c)(3)(i), beginning on the first 
day of the individual market open en-
rollment period for the 2017 benefit 
year, or when such entity has been reg-
istered with the Exchange for at least 
1 year, whichever is later, this stand-
ard also includes taglines on Web site 
content and any document that is crit-
ical for obtaining health insurance cov-
erage or access to health care services 
through a QHP for qualified individ-
uals, applicants, qualified employers, 
qualified employees, or enrollees. A 
document is deemed to be critical for 
obtaining health insurance coverage or 
access to health care services through 
a QHP if it is required to be provided 
by law or regulation to a qualified indi-
vidual, applicant, qualified employer, 
qualified employee, or enrollee. Such 
taglines must indicate the availability 
of language services in at least the top 
15 languages spoken by the limited 
English proficient population of the 
relevant State, as determined in guid-
ance published by the Secretary. 

(iv) For Exchanges, QHP issuers, and 
an agent or broker subject to 
§ 155.220(c)(3)(i), Web site translations. 

(A) For an Exchange, beginning no 
later than the first day of the indi-
vidual market open enrollment period 
for the 2017 benefit year, content that 
is intended for qualified individuals, 
applicants, qualified employers, quali-
fied employees, or enrollees on a Web 
site that is maintained by the Ex-
change must be translated into any 

non-English language that is spoken by 
a limited English proficient population 
that reaches 10 percent or more of the 
population of the relevant State, as de-
termined in guidance published by the 
Secretary. 

(B) For a QHP issuer, beginning no 
later than the first day of the indi-
vidual market open enrollment period 
for the 2017 benefit year, if the content 
of a Web site maintained by the QHP 
issuer is critical for obtaining health 
insurance coverage or access to health 
care services through a QHP, within 
the meaning of § 156.250 of this sub-
chapter, it must be translated into any 
non-English language that is spoken by 
a limited English proficient population 
that reaches 10 percent or more of the 
population of the relevant State, as de-
termined in guidance published by the 
Secretary. 

(C) For an agent or broker subject to 
§ 155.220(c)(3)(i), beginning on the first 
day of the individual market open en-
rollment period for the 2017 benefit 
year, or when such entity has been reg-
istered with the Exchange for at least 
1 year, whichever is later, content that 
is intended for qualified individuals, 
applicants, qualified employers, quali-
fied employees, or enrollees on a Web 
site that is maintained by the agent or 
broker must be translated into any 
non-English language that is spoken by 
a limited English proficient population 
that reaches 10 percent or more of the 
population of the relevant State, as de-
termined in guidance published by the 
Secretary. 

(3) Inform individuals of the avail-
ability of the services described in 
paragraphs (c)(1) and (2) of this section 
and how to access such services. 

(d) Consumer assistance. (1) The Ex-
change must have a consumer assist-
ance function that meets the standards 
in paragraph (c) of this section, includ-
ing the Navigator program described in 
§ 155.210. Any individual providing such 
consumer assistance must be trained 
regarding QHP options, insurance af-
fordability programs, eligibility, and 
benefits rules and regulations gov-
erning all insurance affordability pro-
grams operated in the State, as imple-
mented in the State, prior to providing 
such assistance or the outreach and 
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education activities specified in para-
graph (e) of this section. 

(2) The Exchange must provide refer-
rals to any applicable office of health 
insurance consumer assistance or 
health insurance ombudsman estab-
lished under section 2793 of the Public 
Health Service Act, or any other appro-
priate State agency or agencies, for 
any enrollee with a grievance, com-
plaint, or question regarding their 
health plan, coverage, or a determina-
tion under such plan or coverage. 

(e) Outreach and education. The Ex-
change must conduct outreach and 
education activities that meet the 
standards in paragraph (c) of this sec-
tion to educate consumers about the 
Exchange and insurance affordability 
programs to encourage participation. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42859, July 17, 2013; 80 FR 10864, Feb. 27, 
2015; 81 FR 12337, Mar. 8, 2016] 

§ 155.206 Civil money penalties for vio-
lations of applicable Exchange 
standards by consumer assistance 
entities in Federally-facilitated Ex-
changes. 

(a) Enforcement actions. If an indi-
vidual or entity specified in paragraph 
(b) of this section engages in activity 
specified in paragraph (c) of this sec-
tion, the Department of Health and 
Human Services (HHS) may impose the 
following sanctions: 

(1) Civil money penalties (CMPs), 
subject to the provisions of this sec-
tion. 

(2) Corrective action plans. In the no-
tice of assessment of CMPs specified in 
paragraph (l) of this section, HHS may 
provide an individual or entity speci-
fied in paragraph (b) of this section the 
opportunity to enter into a corrective 
action plan to correct the violation in-
stead of paying the CMP, based on 
evaluation of the factors set forth in 
paragraph (h) of this section. In the 
event that the individual or entity does 
not follow such a corrective action 
plan, HHS could require payment of 
the CMP. 

(b) Consumer assistance entities. CMPs 
may be assessed under this section 
against the following consumer assist-
ance entities: 

(1) Individual Navigators and Navi-
gator entities in a Federally-facilitated 

Exchange, including grantees, sub- 
grantees, and all personnel carrying 
out Navigator duties on behalf of a 
grantee or sub-grantee; 

(2) Non-Navigator assistance per-
sonnel authorized under § 155.205(d) and 
(e) and non-Navigator assistance per-
sonnel entities in a Federally-facili-
tated Exchange, including but not lim-
ited to individuals and entities under 
contract with HHS to facilitate con-
sumer enrollment in QHPs in a Feder-
ally-facilitated Exchange; and 

(3) Organizations that a Federally-fa-
cilitated Exchange has designated as 
certified application counselor organi-
zations and individual certified appli-
cation counselors carrying out cer-
tified application counselor duties in a 
Federally-facilitated Exchange. 

(c) Grounds for assessing CMPs. HHS 
may assess CMPs against a consumer 
assistance entity if, based on the out-
come of the investigative process out-
lined in paragraphs (d) through (i) of 
this section, HHS has reasonably deter-
mined that the consumer assistance 
entity has failed to comply with the 
Federal regulatory requirements appli-
cable to the consumer assistance enti-
ty that have been implemented pursu-
ant to section 1321(a)(1) of the Afford-
able Care Act, including provisions of 
any agreements, contracts, and grant 
terms and conditions between HHS and 
the consumer assistance entity that in-
terpret those Federal regulatory re-
quirements or establish procedures for 
compliance with them, unless a CMP 
has been assessed for the same conduct 
under 45 CFR 155.285. 

(d) Basis for initiating an investigation 
of a potential violation—(1) Information. 
Any information received or learned by 
HHS that indicates that a consumer as-
sistance entity may have engaged or 
may be engaging in activity specified 
in paragraph (c) of this section may 
warrant an investigation. Information 
that might trigger an investigation in-
cludes, but is not limited to, the fol-
lowing: 

(i) Complaints from the general pub-
lic; 

(ii) Reports from State regulatory 
agencies, and other Federal and State 
agencies; or 
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(iii) Any other information that indi-
cates that a consumer assistance enti-
ty may have engaged or may be engag-
ing in activity specified in paragraph 
(c) of this section. 

(2) Who may file a complaint. Any enti-
ty or individual, or the legally author-
ized representative of an entity or indi-
vidual, may file a complaint with HHS 
alleging that a consumer assistance en-
tity has engaged or is engaging in an 
activity specified in paragraph (c) of 
this section. 

(e) Notice of investigation. When HHS 
performs an investigation under this 
section, it must provide a written no-
tice to the consumer assistance entity 
of its investigation. This notice must 
include the following: 

(1) Description of the activity that is 
being investigated. 

(2) Explanation that the consumer 
assistance entity has 30 days from the 
date of the notice to respond with addi-
tional information or documentation, 
including information or documenta-
tion to refute an alleged violation. 

(3) State that a CMP might be as-
sessed if the allegations are not, as de-
termined by HHS, refuted within 30 
days from the date of the notice. 

(f) Request for extension. In cir-
cumstances in which a consumer as-
sistance entity cannot prepare a re-
sponse to HHS within the 30 days pro-
vided in the notice of investigation de-
scribed in paragraph (e) of this section, 
the entity may make a written request 
for an extension from HHS detailing 
the reason for the extension request 
and showing good cause. If HHS grants 
the extension, the consumer assistance 
entity must respond to the notice with-
in the time frame specified in HHS’s 
letter granting the extension of time. 
Failure to respond within 30 days, or, if 
applicable, within an extended time 
frame, may result in HHS’s imposition 
of a CMP depending upon the outcome 
of HHS’s investigation of the alleged 
violation. 

(g) Responses to allegations of non-
compliance. In determining whether to 
impose a CMP, HHS may review and 
consider documents or information re-
ceived or collected in accordance with 
paragraph (d)(1) of this section, as well 
as additional documents or informa-
tion provided by the consumer assist-

ance entity in response to receiving a 
notice of investigation in accordance 
with paragraph (e)(2) of this section. 
HHS may also conduct an independent 
investigation into the alleged viola-
tion, which may include site visits and 
interviews, if applicable, and may con-
sider the results of this investigation 
in its determination. 

(h) Factors in determining noncompli-
ance and amount of CMPs, if any. In de-
termining whether there has been non-
compliance by the consumer assistance 
entity, and whether CMPs are appro-
priate: 

(1) HHS must take into account the 
following: 

(i) The consumer assistance entity’s 
previous or ongoing record of compli-
ance, including but not limited to com-
pliance or noncompliance with any cor-
rective action plan. 

(ii) The gravity of the violation, 
which may be determined in part by— 

(A) The frequency of the violation, 
taking into consideration whether any 
violation is an isolated occurrence, 
represents a pattern, or is widespread; 
and 

(B) Whether the violation caused, or 
could reasonably be expected to cause, 
financial or other adverse impacts on 
consumer(s), and the magnitude of 
those impacts; 

(2) HHS may take into account the 
following: 

(i) The degree of culpability of the 
consumer assistance entity, including 
but not limited to— 

(A) Whether the violation was beyond 
the direct control of the consumer as-
sistance entity; and 

(B) The extent to which the con-
sumer assistance entity received com-
pensation—legal or otherwise—for the 
services associated with the violation; 

(ii) Aggravating or mitigating cir-
cumstances; 

(iii) Whether other remedies or pen-
alties have been assessed and/or im-
posed for the same conduct or occur-
rence; or 

(iv) Other such factors as justice may 
require. 

(i) Maximum per-day penalty. The 
maximum amount of penalty imposed 
for each violation is $100 for each day 
for each consumer assistance entity for 
each individual directly affected by the 
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consumer assistance entity’s non-
compliance; and where the number of 
individuals cannot be determined, HHS 
may reasonably estimate the number 
of individuals directly affected by the 
violation. 

(j) Settlement authority. Nothing in 
§ 155.206 limits the authority of HHS to 
settle any issue or case described in the 
notice furnished in accordance with 
paragraph (e) of this section or to com-
promise on any penalty provided for in 
this section. 

(k) Limitations on penalties—(1) Cir-
cumstances under which a CMP is not im-
posed. HHS will not impose any CMP 
on: 

(i) Any violation for the period of 
time during which none of the con-
sumer assistance entities knew, or ex-
ercising reasonable diligence would 
have known, of the violation; or 

(ii) The period of time after any of 
the consumer assistance entities knew, 
or exercising reasonable diligence 
would have known, of the failure, if the 
violation was due to reasonable cause 
and not due to willful neglect and the 
violation was corrected within 30 days 
of the first day that any of the con-
sumer assistance entities against 
whom the penalty would be imposed 
knew, or exercising reasonable dili-
gence would have known, that the vio-
lation existed. 

(2) Burden of establishing knowledge. 
The burden is on the consumer assist-
ance entity or entities to establish to 
HHS’s satisfaction that the consumer 
assistance entity did not know, or ex-
ercising reasonable diligence would 
have known, that the violation existed, 
as well as the period of time during 
which that limitation applies; or that 
the violation was due to reasonable 
cause and not due to willful neglect 
and was corrected pursuant to the ele-
ments in paragraph (k)(1)(ii) of this 
section. 

(3) Time limit for commencing action. 
No action under this section will be en-
tertained unless commenced, in accord-
ance with § 155.206(l), within six years 
from the date on which the violation 
occurred. 

(l) Notice of assessment of CMP. If HHS 
proposes to assess a CMP in accordance 
with this section, HHS will send a writ-
ten notice of this decision to the con-

sumer assistance entity against whom 
the sanction is being imposed, which 
notice must include the following: 

(1) A description of the basis for the 
determination; 

(2) The basis for the CMP; 
(3) The amount of the CMP, if appli-

cable; 
(4) The date the CMP, if applicable, is 

due; 
(5) Whether HHS would permit the 

consumer assistance entity to enter 
into a corrective action plan in place of 
paying the CMP, and the terms of any 
such corrective action plan; 

(6) An explanation of the consumer 
assistance entity’s right to a hearing 
under paragraph (m) of this section; 
and 

(7) Information about the process for 
filing a request for a hearing. 

(m) Appeal of proposed sanction. Any 
consumer assistance entity against 
which HHS has assessed a sanction 
may appeal that penalty in accordance 
with the procedures set forth at 45 CFR 
part 150, subpart D. 

(n) Failure to request a hearing. (1) If 
the consumer assistance entity does 
not request a hearing within 30 days of 
the issuance of the notice of assess-
ment of CMP described in paragraph (l) 
of this section, HHS may require pay-
ment of the proposed CMP. 

(2) HHS will notify the consumer as-
sistance entity in writing of any CMP 
that has been assessed and of the 
means by which the consumer assist-
ance entity may pay the CMP. 

(3) The consumer assistance entity 
has no right to appeal a CMP with re-
spect to which it has not requested a 
hearing in accordance with paragraph 
(m) of this section unless the consumer 
assistance entity can show good cause 
in accordance with § 150.405(b) of this 
subchapter for failing to timely exer-
cise its right to a hearing. 

[79 FR 30342, May 27, 2014] 

§ 155.210 Navigator program stand-
ards. 

(a) General requirements. The Ex-
change must establish a Navigator pro-
gram consistent with this section 
through which it awards grants to eli-
gible public or private entities or indi-
viduals described in paragraph (c) of 
this section. 
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(b) Standards. The Exchange must de-
velop and publicly disseminate— 

(1) A set of standards, to be met by 
all entities and individuals to be 
awarded Navigator grants, designed to 
prevent, minimize and mitigate any 
conflicts of interest, financial or other-
wise, that may exist for an entity or 
individuals to be awarded a Navigator 
grant and to ensure that all entities 
and individuals carrying out Navigator 
functions have appropriate integrity; 
and 

(2) A set of training standards, to be 
met by all entities and individuals car-
rying out Navigator functions under 
the terms of a Navigator grant, to en-
sure expertise in: 

(i) The needs of underserved and vul-
nerable populations; 

(ii) Eligibility and enrollment rules 
and procedures; 

(iii) The range of QHP options and in-
surance affordability programs; 

(iv) The privacy and security stand-
ards applicable under § 155.260; 

(v) In an Exchange that requires 
Navigators to provide the assistance 
specified in paragraph (e)(9)(i) of this 
section, the process of filing Exchange 
eligibility appeals; 

(vi) In an Exchange that requires 
Navigators to provide the assistance 
specified in paragraph (e)(9)(ii) of this 
section, general concepts regarding ex-
emptions from the requirement to 
maintain minimum essential coverage 
and from the individual shared respon-
sibility payment, including the appli-
cation process for exemptions granted 
through the Exchange, and IRS re-
sources on exemptions; 

(vii) In an Exchange that requires 
Navigators to provide the assistance 
specified in paragraph (e)(9)(iii) of this 
section, the Exchange-related compo-
nents of the premium tax credit rec-
onciliation process and IRS resources 
on this process; 

(viii) In an Exchange that requires 
Navigators to provide the assistance 
specified in paragraph (e)(9)(iv) of this 
section, basic concepts and rights re-
lated to health coverage and how to 
use it; and 

(ix) In an Exchange that requires 
Navigators to provide the assistance 
specified in paragraph (e)(9)(v) of this 
section, providing referrals to licensed 

tax advisers, tax preparers, or other re-
sources for assistance with tax prepa-
ration and tax advice related to con-
sumer questions about the Exchange 
application and enrollment process, ex-
emptions from the requirement to 
maintain minimum essential coverage 
and from the individual shared respon-
sibility payment, and premium tax 
credit reconciliations. 

(c) Entities and individuals eligible to 
be a Navigator. (1) To receive a Navi-
gator grant, an entity or individual 
must— 

(i) Be capable of carrying out at least 
those duties described in paragraph (e) 
of this section; 

(ii) Demonstrate to the Exchange 
that the entity has existing relation-
ships, or could readily establish rela-
tionships, with employers and employ-
ees, consumers (including uninsured 
and underinsured consumers), or self- 
employed individuals likely to be eligi-
ble for enrollment in a QHP; 

(iii) Meet any licensing, certification 
or other standards prescribed by the 
State or Exchange, if applicable, so 
long as such standards do not prevent 
the application of the provisions of 
title I of the Affordable Care Act. 
Standards that would prevent the ap-
plication of the provisions of title I of 
the Affordable Care Act include but are 
not limited to the following: 

(A) Except as otherwise provided 
under § 155.705(d), requirements that 
Navigators refer consumers to other 
entities not required to provide fair, 
accurate, and impartial information. 

(B) Except as otherwise provided 
under § 155.705(d), requirements that 
would prevent Navigators from pro-
viding services to all persons to whom 
they are required to provide assistance. 

(C) Requirements that would prevent 
Navigators from providing advice re-
garding substantive benefits or com-
parative benefits of different health 
plans. 

(D) Requiring that a Navigator hold 
an agent or broker license or imposing 
any requirement that, in effect, would 
require all Navigators in the Exchange 
to be licensed agents or brokers. 

(E) Imposing standards that would, 
as applied or as implemented in a 
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State, prevent the application of Fed-
eral requirements applicable to Navi-
gator entities or individuals or applica-
ble to the Exchange’s implementation 
of the Navigator program. 

(iv) Not have a conflict of interest 
during the term as Navigator; and, 

(v) Comply with the privacy and se-
curity standards adopted by the Ex-
change as required in accordance with 
§ 155.260. 

(2) The Exchange must include an en-
tity as described in paragraph (c)(2)(i) 
of this section and an entity from at 
least one of the other following cat-
egories for receipt of a Navigator 
grant: 

(i) Community and consumer-focused 
nonprofit groups; 

(ii) Trade, industry, and professional 
associations; 

(iii) Commercial fishing industry or-
ganizations, ranching and farming or-
ganizations; 

(iv) Chambers of commerce; 
(v) Unions; 
(vi) Resource partners of the Small 

Business Administration; 
(vii) Licensed agents and brokers; 

and 
(viii) Other public or private entities 

or individuals that meet the require-
ments of this section. Other entities 
may include but are not limited to In-
dian tribes, tribal organizations, urban 
Indian organizations, and State or 
local human service agencies. 

(d) Prohibition on Navigator conduct. 
The Exchange must ensure that a Navi-
gator must not— 

(1) Be a health insurance issuer or 
issuer of stop loss insurance; 

(2) Be a subsidiary of a health insur-
ance issuer or issuer of stop loss insur-
ance; 

(3) Be an association that includes 
members of, or lobbies on behalf of, the 
insurance industry; 

(4) Receive any consideration di-
rectly or indirectly from any health in-
surance issuer or issuer of stop loss in-
surance in connection with the enroll-
ment of any individuals or employees 
in a QHP or a non-QHP. Notwith-
standing the requirements of this para-
graph (d)(4), in a Federally-facilitated 
Exchange, no health care provider shall 
be ineligible to operate as a Navigator 
solely because it receives consideration 

from a health insurance issuer for 
health care services provided; 

(5) Charge any applicant or enrollee, 
or request or receive any form of remu-
neration from or on behalf of an indi-
vidual applicant or enrollee, for appli-
cation or other assistance related to 
Navigator duties; 

(6) Provide to an applicant or poten-
tial enrollee gifts of any value as an in-
ducement for enrollment. The value of 
gifts provided to applicants and poten-
tial enrollees for purposes other than 
as an inducement for enrollment must 
not exceed nominal value, either indi-
vidually or in the aggregate, when pro-
vided to that individual during a single 
encounter. For purposes of this para-
graph (d)(6), the term gifts includes gift 
items, gift cards, cash cards, cash, and 
promotional items that market or pro-
mote the products or services of a third 
party, but does not include the reim-
bursement of legitimate expenses in-
curred by a consumer in an effort to re-
ceive Exchange application assistance, 
such as travel or postage expenses. 

(7) Use Exchange funds to purchase 
gifts or gift cards, or promotional 
items that market or promote the 
products or services of a third party, 
that would be provided to any appli-
cant or potential enrollee; 

(8) Solicit any consumer for applica-
tion or enrollment assistance by going 
door-to-door or through other unsolic-
ited means of direct contact, including 
calling a consumer to provide applica-
tion or enrollment assistance without 
the consumer initiating the contact, 
unless the individual has a pre-existing 
relationship with the individual Navi-
gator or Navigator entity and other ap-
plicable State and Federal laws are 
otherwise complied with. Outreach and 
education activities may be conducted 
by going door-to-door or through other 
unsolicited means of direct contact, in-
cluding calling a consumer; or 

(9) Initiate any telephone call to a 
consumer using an automatic tele-
phone dialing system or an artificial or 
prerecorded voice, except in cases 
where the individual Navigator or Nav-
igator entity has a relationship with 
the consumer and so long as other ap-
plicable State and Federal laws are 
otherwise complied with. 
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(e) Duties of a Navigator. An entity 
that serves as a Navigator must carry 
out at least the following duties: 

(1) Maintain expertise in eligibility, 
enrollment, and program specifications 
and conduct public education activities 
to raise awareness about the Exchange; 

(2) Provide information and services 
in a fair, accurate, and impartial man-
ner, which includes: providing informa-
tion that assists consumers with sub-
mitting the eligibility application; 
clarifying the distinctions among 
health coverage options, including 
QHPs; and helping consumers make in-
formed decisions during the health cov-
erage selection process. Such informa-
tion must acknowledge other health 
programs; 

(3) Facilitate selection of a QHP; 
(4) Provide referrals to any applica-

ble office of health insurance consumer 
assistance or health insurance ombuds-
man established under section 2793 of 
the PHS Act, or any other appropriate 
State agency or agencies, for any en-
rollee with a grievance, complaint, or 
question regarding their health plan, 
coverage, or a determination under 
such plan or coverage; 

(5) Provide information in a manner 
that is culturally and linguistically ap-
propriate to the needs of the popu-
lation being served by the Exchange, 
including individuals with limited 
English proficiency, and ensure acces-
sibility and usability of Navigator 
tools and functions for individuals with 
disabilities in accordance with the 
Americans with Disabilities Act and 
section 504 of the Rehabilitation Act; 

(6) Ensure that applicants— 
(i) Are informed, prior to receiving 

assistance, of the functions and respon-
sibilities of Navigators, including that 
Navigators are not acting as tax advis-
ers or attorneys when providing assist-
ance as Navigators and cannot provide 
tax or legal advice within their capac-
ity as Navigators; 

(ii) Provide authorization in a form 
and manner as determined by the Ex-
change prior to a Navigator’s obtaining 
access to an applicant’s personally 
identifiable information, and that the 
Navigator maintains a record of the 
authorization provided in a form and 
manner as determined by the Ex-
change. The Exchange must establish a 

reasonable retention period for main-
taining these records. In Federally-fa-
cilitated Exchanges, this period is no 
less than six years, unless a different 
and longer retention period has already 
been provided under other applicable 
Federal law; and 

(iii) May revoke at any time the au-
thorization provided the Navigator 
pursuant to paragraph (e)(6)(ii) of this 
section; and 

(7) Maintain a physical presence in 
the Exchange service area, so that 
face-to-face assistance can be provided 
to applicants and enrollees. In a Feder-
ally-facilitated Exchange, no indi-
vidual or entity shall be ineligible to 
operate as a Navigator solely because 
its principal place of business is out-
side of the Exchange service area; 

(8) Provide targeted assistance to 
serve underserved or vulnerable popu-
lations, as identified by the Exchange, 
within the Exchange service area. 

(i) In a Federally-facilitated Ex-
change, this paragraph (e)(8) will apply 
beginning with the Navigator grant ap-
plication process for Navigator grants 
awarded in 2018. The Federally-facili-
tated Exchange will identify popu-
lations as vulnerable or underserved 
that are disproportionately without ac-
cess to coverage or care, or that are at 
a greater risk for poor health out-
comes, in the funding opportunity an-
nouncement for its Navigator grants, 
and applicants for those grants will 
have an opportunity to propose addi-
tional vulnerable or underserved popu-
lations in their applications for the 
Federally-facilitated Exchange’s ap-
proval. 

(ii) [Reserved] 
(9) The Exchange may require or au-

thorize Navigators to provide informa-
tion and assistance with any of the fol-
lowing topics. In Federally-facilitated 
Exchanges, Navigators are authorized 
to provide information and assistance 
with any of the following topics and 
will be required to provide information 
and assistance with all of the following 
topics under Navigator grants awarded 
in 2018 or any later year. 

(i) Understanding the process of fil-
ing Exchange eligibility appeals; 

(ii) Understanding and applying for 
exemptions from the individual shared 
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responsibility payment that are grant-
ed through the Exchange, under-
standing the availability of exemptions 
from the requirement to maintain min-
imum essential coverage and from the 
individual shared responsibility pay-
ment that are claimed through the tax 
filing process and how to claim them, 
and understanding the availability of 
IRS resources on this topic; 

(iii) The Exchange-related compo-
nents of the premium tax credit rec-
onciliation process, and understanding 
the availability of IRS resources on 
this process; 

(iv) Understanding basic concepts 
and rights related to health coverage 
and how to use it; and 

(v) Referrals to licensed tax advisers, 
tax preparers, or other resources for as-
sistance with tax preparation and tax 
advice related to consumer questions 
about the Exchange application and en-
rollment process, exemptions from the 
requirement to maintain minimum es-
sential coverage and from the indi-
vidual shared responsibility payment, 
and premium tax credit reconcili-
ations. 

(f) Funding for Navigator grants. Fund-
ing for Navigator grants may not be 
from Federal funds received by the 
State to establish the Exchange. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42859, July 17, 2013; 79 FR 30344, May 27, 
2014; 79 FR 42986, July 24, 2014; 81 FR 12337, 
Mar. 8, 2016] 

§ 155.215 Standards applicable to Navi-
gators and Non-Navigator Assist-
ance Personnel carrying out con-
sumer assistance functions under 
§§ 155.205(d) and (e) and 155.210 in a 
Federally-facilitated Exchange and 
to Non-Navigator Assistance Per-
sonnel funded through an Exchange 
Establishment Grant. 

(a) Conflict-of-interest standards. The 
following conflict-of-interest standards 
apply in an Exchange operated by HHS 
during the exercise of its authority 
under § 155.105(f) and to non-Navigator 
assistance personnel funded through an 
Exchange Establishment Grant under 
section 1311(a) of the Affordable Care 
Act: 

(1) Conflict-of-interest standards for 
Navigators. (i) All Navigator entities, 
including Navigator grant applicants, 
must submit to the Exchange a written 

attestation that the Navigator, includ-
ing the Navigator’s staff: 

(A) Is not a health insurance issuer 
or issuer of stop loss insurance; 

(B) Is not a subsidiary of a health in-
surance issuer or issuer of stop loss in-
surance; 

(C) Is not an association that in-
cludes members of, or lobbies on behalf 
of, the insurance industry; and 

(D) Will not receive any consider-
ation directly or indirectly from any 
health insurance issuer or issuer of 
stop loss insurance in connection with 
the enrollment of any individuals or 
employees in a QHP or non-QHP. 

(ii) All Navigator entities must sub-
mit to the Exchange a written plan to 
remain free of conflicts of interest dur-
ing the term as a Navigator. 

(iii) All Navigator entities, including 
the Navigator’s staff, must provide in-
formation to consumers about the full 
range of QHP options and insurance af-
fordability programs for which they 
are eligible. 

(iv) All Navigator entities, including 
the Navigator’s staff, must disclose to 
the Exchange and, in plain language, to 
each consumer who receives applica-
tion assistance from the Navigator: 

(A) Any lines of insurance business, 
not covered by the restrictions on par-
ticipation and prohibitions on conduct 
in § 155.210(d), which the Navigator in-
tends to sell while carrying out the 
consumer assistance functions; 

(B) Any existing employment rela-
tionships, or any former employment 
relationships within the last 5 years, 
with any health insurance issuers or 
issuers of stop loss insurance, or sub-
sidiaries of health insurance issuers or 
issuers of stop loss insurance, including 
any existing employment relationships 
between a spouse or domestic partner 
and any health insurance issuers or 
issuers of stop loss insurance, or sub-
sidiaries of health insurance issuers or 
issuers of stop loss insurance; and 

(C) Any existing or anticipated finan-
cial, business, or contractual relation-
ships with one or more health insur-
ance issuers or issuers of stop loss in-
surance, or subsidiaries of health insur-
ance issuers or issuers of stop loss in-
surance. 
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(2) Conflict-of-interest standards for 
Non-Navigator assistance personnel car-
rying out consumer assistance functions 
under § 155.205(d) and (e). All Non-Navi-
gator entities or individuals authorized 
to carry out consumer assistance func-
tions under § 155.205(d) and (e) must— 

(i) Comply with the prohibitions on 
Navigator conduct set forth at 
§ 155.210(d) and the duties of a Navi-
gator set forth at § 155.210(e)(2). 

(ii) Submit to the Exchange a written 
attestation that the entity or indi-
vidual— 

(A) Is not a health insurance issuer 
or issuer of stop loss insurance; 

(B) Is not a subsidiary of a health in-
surance issuer or issuer of stop loss in-
surance; 

(C) Is not an association that in-
cludes members of, or lobbies on behalf 
of, the insurance industry; and 

(D) Will not receive any consider-
ation directly or indirectly from any 
health insurance issuer or issuer of 
stop loss insurance in connection with 
the enrollment of any individuals or 
employees in a QHP or non-QHP. 

(iii) Submit to the Exchange a writ-
ten plan to remain free of conflicts of 
interest while carrying out consumer 
assistance functions under § 155.205(d) 
and (e). 

(iv) Provide information to con-
sumers about the full range of QHP op-
tions and insurance affordability pro-
grams for which they are eligible. 

(v) Submit to the Exchange, and, in 
plain language, to each consumer who 
receives application assistance from 
the entity or individual: 

(A) Any lines of insurance business, 
not covered by the restrictions on par-
ticipation and prohibitions on conduct 
in § 155.210(d), which the entity or indi-
vidual intends to sell while carrying 
out the consumer assistance functions; 

(B) Any existing employment rela-
tionships, or any former employment 
relationships within the last five years, 
with any health insurance issuers or 
issuers of stop loss insurance, or sub-
sidiaries of health insurance issuers or 
issuers of stop loss insurance, including 
any existing employment relationships 
between a spouse or domestic partner 
and any health insurance issuers or 
issuers of stop loss insurance, or sub-

sidiaries of health insurance issuers or 
issuers of stop loss insurance; and 

(C) Any existing or anticipated finan-
cial, business, or contractual relation-
ships with one or more health insur-
ance issuers or issuers of stop loss in-
surance, or subsidiaries of health insur-
ance issuers or issuers of stop loss in-
surance. 

(b) Training standards for Navigators 
and Non-Navigator assistance personnel 
carrying out consumer assistance func-
tions under §§ 155.205(d) and (e) and 
155.210. The following training stand-
ards apply in an Exchange operated by 
HHS during the exercise of its author-
ity under § 155.105(f), and to non-Navi-
gator assistance personnel funded 
through an Exchange Establishment 
Grant under section 1311(a) of the Af-
fordable Care Act. 

(1) Certification and recertification 
standards. All individuals or entities 
who carry out consumer assistance 
functions under §§ 155.205(d) and (e) and 
155.210, including Navigators, must 
meet the following certification and re-
certification requirements. 

(i) Obtain certification by the Ex-
change prior to carrying out any con-
sumer assistance functions or outreach 
and education activities under 
§ 155.205(d) and (e) or § 155.210; 

(ii) Register for and complete a HHS- 
approved training; 

(iii) Following completion of the 
HHS-approved training described in 
paragraph (b)(1)(ii) of this section, 
complete and achieve a passing score 
on all approved certification examina-
tions prior to carrying out any con-
sumer assistance functions under 
§ 155.205(d) and (e) or § 155.210; 

(iv) Obtain continuing education and 
be certified and/or recertified on at 
least an annual basis; and 

(v) Be prepared to serve both the in-
dividual Exchange and SHOP. 

(2) Training module content standards. 
All individuals who carry out the con-
sumer assistance functions under 
§§ 155.205(d) and (e) and 155.210 must re-
ceive training in the following sub-
jects: 

(i) QHPs (including the metal levels 
described at § 156.140(b) of this sub-
chapter), and how they operate, includ-
ing benefits covered, payment proc-
esses, rights and processes for appeals 
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and grievances, and contacting indi-
vidual plans; 

(ii) The range of insurance afford-
ability programs, including Medicaid, 
the Children’s Health Insurance Pro-
gram (CHIP), and other public pro-
grams; 

(iii) The tax implications of enroll-
ment decisions; 

(iv) Eligibility requirements for pre-
mium tax credits and cost-sharing re-
ductions, and the impacts of premium 
tax credits on the cost of premiums; 

(v) Contact information for appro-
priate federal, state, and local agencies 
for consumers seeking additional infor-
mation about specific coverage options 
not offered through the Exchange; 

(vi) Basic concepts about health in-
surance and the Exchange; the benefits 
of having health insurance and enroll-
ing through an Exchange; and the indi-
vidual responsibility to have health in-
surance; 

(vii) Eligibility and enrollment rules 
and procedures, including how to ap-
peal an eligibility determination; 

(viii) Providing culturally and lin-
guistically appropriate services; 

(ix) Ensuring physical and other ac-
cessibility for people with a full range 
of disabilities; 

(x) Understanding differences among 
health plans; 

(xi) Privacy and security standards 
applicable under § 155.260 for handling 
and safeguarding consumers’ person-
ally identifiable information; 

(xii) Working effectively with indi-
viduals with limited English pro-
ficiency, people with a full range of dis-
abilities, and vulnerable, rural, and un-
derserved populations; 

(xiii) Customer service standards; 
(xiv) Outreach and education meth-

ods and strategies; and 
(xv) Applicable administrative rules, 

processes and systems related to Ex-
changes and QHPs. 

(c) Providing Culturally and Linguis-
tically Appropriate Services (CLAS Stand-
ards). The following standards will 
apply in an Exchange operated by HHS 
during the exercise of its authority 
under § 155.105(f) and to non-Navigator 
assistance personnel funded through an 
Exchange Establishment Grant under 
section 1311(a) of the Affordable Care 
Act. To ensure that information pro-

vided as part of any consumer assist-
ance functions under § 155.205(d) and (e) 
or § 155.210 is culturally and linguis-
tically appropriate to the needs of the 
population being served, including in-
dividuals with limited English pro-
ficiency as required by §§ 155.205(c)(2) 
and 155.210(e)(5), any entity or indi-
vidual carrying out these functions 
must: 

(1) Develop and maintain general 
knowledge about the racial, ethnic, and 
cultural groups in their service area, 
including each group’s diverse cultural 
health beliefs and practices, preferred 
languages, health literacy, and other 
needs; 

(2) Collect and maintain updated in-
formation to help understand the com-
position of the communities in the 
service area, including the primary 
languages spoken; 

(3) Provide consumers with informa-
tion and assistance in the consumer’s 
preferred language, at no cost to the 
consumer, including the provision of 
oral interpretation of non-English lan-
guages and the translation of written 
documents in non-English languages 
when necessary or when requested by 
the consumer to ensure effective com-
munication. Use of a consumer’s family 
or friends as oral interpreters can sat-
isfy the requirement to provide linguis-
tically appropriate services only when 
requested by the consumer as the pre-
ferred alternative to an offer of other 
interpretive services; 

(4) Provide oral and written notice to 
consumers with limited English pro-
ficiency, in their preferred language, 
informing them of their right to re-
ceive language assistance services and 
how to obtain them; 

(5) Receive ongoing education and 
training in culturally and linguis-
tically appropriate service delivery; 
and 

(6) Implement strategies to recruit, 
support, and promote a staff that is 
representative of the demographic 
characteristics, including primary lan-
guages spoken, of the communities in 
their service area. 

(d) Standards ensuring access by per-
sons with disabilities. The following 
standards related to ensuring access by 
people with disabilities will apply in an 
Exchange operated by HHS during the 
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exercise of its authority under 
§ 155.105(f), and to non-Navigator assist-
ance personnel funded through an Ex-
change Establishment Grant under sec-
tion 1311(a) of the Affordable Care Act. 
Any entity or individual carrying out 
any consumer assistance functions 
under § 155.205(d) and (e) or § 155.210, and 
in accordance with § 155.205(c), must— 

(1) Ensure that any consumer edu-
cation materials, Web sites, or other 
tools utilized for consumer assistance 
purposes, are accessible to people with 
disabilities, including those with sen-
sory impairments, such as visual or 
hearing impairments, and those with 
mental illness, addiction, and physical, 
intellectual, and developmental dis-
abilities; 

(2) Provide auxiliary aids and serv-
ices for individuals with disabilities, at 
no cost, when necessary or when re-
quested by the consumer to ensure ef-
fective communication. Use of a con-
sumer’s family or friends as inter-
preters can satisfy the requirement to 
provide auxiliary aids and services only 
when requested by the consumer as the 
preferred alternative to an offer of 
other auxiliary aids and services; 

(3) Provide assistance to consumers 
in a location and in a manner that is 
physically and otherwise accessible to 
individuals with disabilities; 

(4) Ensure that authorized represent-
atives are permitted to assist an indi-
vidual with a disability to make in-
formed decisions; 

(5) Acquire sufficient knowledge to 
refer people with disabilities to local, 
state, and federal long-term services 
and supports programs when appro-
priate; and 

(6) Be able to work with all individ-
uals regardless of age, disability, or 
culture, and seek advice or experts 
when needed. 

(e) Monitoring. Any Exchange oper-
ated by HHS during the exercise of its 
authority under § 155.105(f) will monitor 
compliance with the standards in this 
section and the requirements of 
§§ 155.205(d) and (e) and 155.210. 

(f) State or Exchange standards. All 
non-Navigator entities or individuals 
carrying out consumer assistance func-
tions under § 155.205(d) and (e) in an Ex-
change operated by HHS during the ex-
ercise of its authority under § 155.105(f) 

and all non-Navigator assistance per-
sonnel funded through an Exchange Es-
tablishment Grant under section 
1311(a) of the Affordable Care Act must 
meet any licensing, certification, or 
other standards prescribed by the State 
or Exchange, if applicable, so long as 
such standards do not prevent the ap-
plication of the provisions of title I of 
the Affordable Care Act. Standards 
that would prevent the application of 
the provisions of title I of the Afford-
able Care Act include but are not lim-
ited to the following: 

(1) Requirements that non-Navigator 
entities or individuals refer consumers 
to other entities not required to pro-
vide fair, accurate, and impartial infor-
mation. 

(2) Requirements that would prevent 
non-Navigator entities or individuals 
from providing services to all persons 
to whom they are required to provide 
assistance. 

(3) Requirements that would prevent 
non-Navigator entities or individuals 
from providing advice regarding sub-
stantive benefits or comparative bene-
fits of different health plans. 

(4) Imposing standards that would, as 
applied or as implemented in a State, 
prevent the application of Federal re-
quirements applicable to non-Navi-
gator entities or individuals or applica-
ble to the Exchange’s implementation 
of the non-Navigator assistance per-
sonnel program. 

(g) Consumer authorization. All non- 
Navigator entities or individuals car-
rying out consumer assistance func-
tions under § 155.205(d) and (e) in an Ex-
change operated by HHS during the ex-
ercise of its authority under § 155.105(f) 
and all non-Navigator assistance per-
sonnel funded through an Exchange Es-
tablishment Grant under section 
1311(a) of the Affordable Care Act must 
establish procedures to ensure that ap-
plicants— 

(1) Are informed, prior to receiving 
assistance, of the functions and respon-
sibilities of non-Navigator assistance 
personnel, including that non-Navi-
gator assistance personnel are not act-
ing as tax advisers or attorneys when 
providing assistance as non-Navigator 
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assistance personnel and cannot pro-
vide tax or legal advice within their ca-
pacity as non-Navigator assistance per-
sonnel; 

(2) Provide authorization in a form 
and manner as determined by the Ex-
change prior to a non-Navigator assist-
ance personnel’s obtaining access to an 
applicant’s personally identifiable in-
formation, and that the non-Navigator 
assistance personnel maintains a 
record of the authorization provided in 
a form and manner as determined by 
the Exchange. The Exchange must es-
tablish a reasonable retention period 
for maintaining these records. In Fed-
erally-facilitated Exchanges, this pe-
riod is no less than six years, unless a 
different and longer retention period 
has already been provided under other 
applicable Federal law; and 

(3) May revoke at any time the au-
thorization provided the non-Navigator 
assistance personnel pursuant to para-
graph (g)(2) of this section. 

(h) Physical presence. All non-Navi-
gator entities carrying out consumer 
assistance functions under § 155.205(d) 
and (e) in an Exchange operated by 
HHS during the exercise of its author-
ity under § 155.105(f) and all non-Navi-
gator entities funded through an Ex-
change Establishment Grant under sec-
tion 1311(a) of the Affordable Care Act 
must maintain a physical presence in 
the Exchange service area, so that 
face-to-face assistance can be provided 
to applicants and enrollees. In a Feder-
ally-facilitated Exchange, no indi-
vidual or entity shall be ineligible to 
operate as a non-Navigator entity or as 
non-Navigator assistance personnel 
solely because its principal place of 
business is outside of the Exchange 
service area. 

(i) Prohibition on compensation per en-
rollment. Beginning November 15, 2014, 
Navigators and Non-Navigator assist-
ance personnel carrying out consumer 
assistance functions under §§ 155.205(d) 
and (e) and 155.210, if operating in an 
Exchange operated by HHS during the 
exercise of its authority under 
§ 155.105(f), are prohibited from pro-
viding compensation to individual 
Navigators or non-Navigator assistance 
personnel on a per-application, per-in-

dividual-assisted, or per-enrollment 
basis. 

[78 FR 42859, July 17, 2013, as amended at 79 
FR 30344, May 27, 2014; 80 FR 10865, Feb. 27, 
2015; 81 FR 12338, Mar. 8, 2016] 

§ 155.220 Ability of States to permit 
agents and brokers to assist quali-
fied individuals, qualified employ-
ers, or qualified employees enroll-
ing in QHPs. 

(a) General rule. A State may permit 
agents and brokers to— 

(1) Enroll individuals, employers or 
employees in any QHP in the indi-
vidual or small group market as soon 
as the QHP is offered through an Ex-
change in the State; 

(2) Subject to paragraphs (c), (d), and 
(e) of this section, enroll qualified indi-
viduals in a QHP in a manner that con-
stitutes enrollment through the Ex-
change; and 

(3) Subject to paragraphs (d) and (e) 
of this section, assist individuals in ap-
plying for advance payments of the 
premium tax credit and cost-sharing 
reductions for QHPs. 

(b)(1) Web site disclosure. The Ex-
change or SHOP may elect to provide 
information regarding licensed agents 
and brokers on its Web site for the con-
venience of consumers seeking insur-
ance through that Exchange and may 
elect to limit the information to infor-
mation regarding licensed agents and 
brokers who have completed any re-
quired Exchange or SHOP registration 
and training process. 

(2) A Federally-facilitated Exchange 
or SHOP will limit the information 
provided on its Web site regarding li-
censed agents and brokers to informa-
tion regarding licensed agents and bro-
kers who have completed registration 
and training. 

(c) Enrollment through the Exchange. A 
qualified individual may be enrolled in 
a QHP through the Exchange with the 
assistance of an agent or broker if— 

(1) The agent or broker ensures the 
applicant’s completion of an eligibility 
verification and enrollment application 
through the Exchange Internet Web 
site as described in § 155.405, or ensures 
that the eligibility application infor-
mation is submitted for an eligibility 
determination through the Exchange- 
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approved web service subject to meet-
ing the requirements in paragraphs 
(c)(3)(ii) and (c)(4)(i)(F) of this section; 

(2) The Exchange transmits enroll-
ment information to the QHP issuer as 
provided in § 155.400(a) to allow the 
issuer to effectuate enrollment of 
qualified individuals in the QHP. 

(3)(i) When an Internet Web site of 
the agent or broker is used to complete 
the QHP selection, at a minimum the 
Internet Web site must: 

(A) Disclose and display all QHP in-
formation provided by the Exchange or 
directly by QHP issuers consistent 
with the requirements of § 155.205(b)(1) 
and (c), and to the extent that not all 
information required under 
§ 155.205(b)(1) is displayed on the agent 
or broker’s Internet Web site for a 
QHP, prominently display a standard-
ized disclaimer provided by HHS stat-
ing that information required under 
§ 155.205(b)(1) for the QHP is available 
on the Exchange Web site, and provide 
a Web link to the Exchange Web site; 

(B) Provide consumers the ability to 
view all QHPs offered through the Ex-
change; 

(C) Not provide financial incentives, 
such as rebates or giveaways; 

(D) Display all QHP data provided by 
the Exchange; 

(E) Maintain audit trails and records 
in an electronic format for a minimum 
of ten years; 

(F) Provide consumers with the abil-
ity to withdraw from the process and 
use the Exchange Web site described in 
§ 155.205(b) instead at any time; and 

(G) For the Federally-facilitated Ex-
change, prominently display a stand-
ardized disclaimer provided by HHS, 
and provide a Web link to the Ex-
change Web site. 

(ii) When an Internet Web site of an 
agent or broker is used to complete the 
Exchange eligibility application, at a 
minimum, the Internet Web site must: 

(A) Comply with the requirements in 
paragraph (c)(3)(i) of this section; 

(B) Use exactly the same eligibility 
application language as appears in the 
FFE Single Streamlined Application 
required in § 155.405, unless HHS ap-
proves a deviation; 

(C) Ensure that all necessary infor-
mation for the consumer’s applicable 
eligibility circumstances are submitted 

through the Exchange-approved web 
service; and 

(D) Ensure that the process used for 
consumers to complete the eligibility 
application complies with all applica-
ble Exchange standards, including 
§§ 155.230 and 155.260(b). 

(4) When an agent or broker, through 
a contract or other arrangement, uses 
the Internet Web site of another agent 
or broker to help an applicant or en-
rollee complete a QHP selection in the 
Federally-facilitated Exchange, and 
the agent or broker accessing the Web 
site pursuant to the arrangement is 
listed as the agent of record on the en-
rollment: 

(i) The agent or broker who makes 
the Web site available must: 

(A) Provide HHS with a list of agents 
and brokers who enter into such an ar-
rangement to the Federally-facilitated 
Exchange, if requested by HHS; 

(B) Verify that any agent or broker 
accessing or using the Web site pursu-
ant to the arrangement is licensed in 
the State in which the consumer is se-
lecting the QHP; and has completed 
training and registration and has 
signed all required agreements with 
the Federally-facilitated Exchange 
pursuant to paragraph (d) of this sec-
tion and § 155.260(b); 

(C) Ensure that its name and any 
identifier required by HHS prominently 
appears on the Internet Web site and 
on written materials containing QHP 
information that can be printed from 
the Web site, even if the agent or 
broker that is accessing the Internet 
Web site is able to customize the ap-
pearance of the Web site; 

(D) Terminate the agent or broker’s 
access to its Web site if HHS deter-
mines that the agent or broker is in 
violation of the provisions of this sec-
tion and/or HHS terminates any re-
quired agreement with the agent or 
broker; 

(E) Report to HHS and applicable 
State departments of insurance any po-
tential material breach of the stand-
ards in paragraphs (c) and (d) of this 
section, or the agreement entered into 
pursuant to § 155.260(b), by the agent or 
broker accessing the Internet Web site, 
should it become aware of any such po-
tential breach. 
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(F) When an Internet Web site of an 
agent or broker is used to complete the 
Exchange eligibility application, ob-
tain HHS approval verifying that all 
requirements in this section are met. 

(ii) HHS retains the right to tempo-
rarily suspend the ability of the agent 
or broker making its Web site avail-
able to transact information with HHS, 
if HHS discovers a security and privacy 
incident or breach, for the period in 
which HHS begins to conduct an inves-
tigation and until the incident or 
breach is remedied to HHS’ satisfac-
tion. 

(5) HHS or its designee may periodi-
cally monitor and audit an agent or 
broker under this subpart to assess its 
compliance with the applicable re-
quirements of this section. 

(d) Agreement. An agent or broker 
that enrolls qualified individuals in a 
QHP in a manner that constitutes en-
rollment through the Exchange or as-
sists individuals in applying for ad-
vance payments of the premium tax 
credit and cost-sharing reductions for 
QHPs must comply with the terms of 
an agreement between the agent or 
broker and the Exchange under which 
the agent or broker at least: 

(1) Registers with the Exchange in 
advance of assisting qualified individ-
uals enrolling in QHPs through the Ex-
change; 

(2) Receives training in the range of 
QHP options and insurance afford-
ability programs; and 

(3) Complies with the Exchange’s pri-
vacy and security standards adopted 
consistent with § 155.260. 

(e) Compliance with State law. An 
agent or broker that enrolls qualified 
individuals in a QHP in a manner that 
constitutes enrollment through the Ex-
change or assists individuals in apply-
ing for advance payments of the pre-
mium tax credit and cost-sharing re-
ductions for QHPs must comply with 
applicable State law related to agents 
and brokers, including applicable State 
law related to confidentiality and con-
flicts of interest. 

(f) Termination notice to HHS. (1) An 
agent or broker may terminate its 
agreement with HHS by sending to 
HHS a written notice at least 30 days 
in advance of the date of intended ter-
mination. 

(2) The notice must include the in-
tended date of termination, but if it 
does not specify a date of termination, 
or the date provided is not acceptable 
to HHS, HHS may set a different termi-
nation date that will be no less than 30 
days from the date on the agent’s or 
broker’s notice of termination. 

(3) Prior to the date of termination, 
an agent or broker should— 

(i) Notify applicants, qualified indi-
viduals, or enrollees that the agent or 
broker is assisting, of the agent’s or 
broker’s intended date of termination; 

(ii) Continue to assist such individ-
uals with Exchange-related eligibility 
and enrollment services up until the 
date of termination; and 

(iii) Provide such individuals with in-
formation about alternatives available 
for obtaining additional assistance, in-
cluding but not limited to the Feder-
ally-facilitated Exchange Web site. 

(4) When the agreement between the 
agent or broker and the Exchange 
under paragraph (d) of this section is 
terminated under paragraph (f) of this 
section, the agent or broker will no 
longer be registered with the Feder-
ally-facilitated Exchanges, or be per-
mitted to assist with or facilitate en-
rollment of qualified individuals, quali-
fied employers or qualified employees 
in coverage in a manner that con-
stitutes enrollment through a Feder-
ally-facilitated Exchange, or be per-
mitted to assist individuals in applying 
for advance payments of the premium 
tax credit and cost-sharing reductions 
for QHPs. The agent’s or broker’s 
agreement with the Exchange under 
§ 155.260(b) will also be terminated 
through the termination without cause 
process set forth in that agreement. 
The agent or broker must continue to 
protect any personally identifiable in-
formation accessed during the term of 
either of these agreements with the 
Federally-facilitated Exchanges. 

(g) Standards for termination for cause 
from the Federally-facilitated Exchange. 
(1) If, in HHS’s determination, a spe-
cific finding of noncompliance or pat-
tern of noncompliance is sufficiently 
severe, HHS may terminate an agent’s 
or broker’s agreement with the Feder-
ally-facilitated Exchange for cause. 
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(2) An agent or broker may be deter-
mined noncompliant if HHS finds that 
the agent or broker violated— 

(i) Any standard specified under this 
section; 

(ii) Any term or condition of the 
agreement with the Federally-facili-
tated Exchanges required under para-
graph (d) of this section, or any term 
or condition of the agreement with the 
Federally-facilitated Exchange re-
quired under § 155.260(b); 

(iii) Any State law applicable to 
agents or brokers, as required under 
paragraph (e) of this section, including 
but not limited to State laws related to 
confidentiality and conflicts of inter-
est; or 

(iv) Any Federal law applicable to 
agents or brokers. 

(3) HHS will notify the agent or 
broker of the specific finding of non-
compliance or pattern of noncompli-
ance made under paragraph (g)(1) of 
this section, and after 30 days from the 
date of the notice, may terminate the 
agreement for cause if the matter is 
not resolved to the satisfaction of HHS. 

(4) After the period in paragraph 
(g)(3) of this section has elapsed and 
the agreement under paragraph (d) of 
this section is terminated, the agent or 
broker will no longer be registered 
with the Federally-facilitated Ex-
changes, or be permitted to assist with 
or facilitate enrollment of a qualified 
individual, qualified employer, or 
qualified employee in coverage in a 
manner that constitutes enrollment 
through a Federally-facilitated Ex-
change, or be permitted to assist indi-
viduals in applying for advance pay-
ments of the premium tax credit and 
cost-sharing reductions for QHPs. The 
agent’s or broker’s agreement with the 
Exchange under § 155.260(b)(2) will also 
be terminated through the process set 
forth in that agreement. The agent or 
broker must continue to protect any 
personally identifiable information 
accessed during the term of either of 
these agreements with the Federally- 
facilitated Exchanges. 

(5) Fraud or abusive conduct— 
(i)(A) If HHS reasonably suspects 

that an agent or broker may have may 
have engaged in fraud, or in abusive 
conduct that may cause imminent or 
ongoing consumer harm using person-

ally identifiable information of an Ex-
change enrollee or applicant or in con-
nection with an Exchange enrollment 
or application, HHS may temporarily 
suspend the agent’s or broker’s agree-
ments required under paragraph (d) of 
this section and under § 155.260(b) for up 
to 90 calendar days. Suspension will be 
effective on the date of the notice that 
HHS sends to the agent or broker ad-
vising of the suspension of the agree-
ments. 

(B) The agent or broker may submit 
evidence in a form and manner to be 
specified by HHS, to rebut the allega-
tion during this 90-day period. If the 
agent or broker submits such evidence 
during the suspension period, HHS will 
review the evidence and make a deter-
mination whether to lift the suspen-
sion within 30 days of receipt of such 
evidence. If the rebuttal evidence does 
not persuade HHS to lift the suspen-
sion, or if the agent or broker fails to 
submit rebuttal evidence during the 
suspension period, HHS may terminate 
the agent’s or broker’s agreements re-
quired under paragraph (d) of this sec-
tion and under § 155.260(b) for cause 
under paragraph (g)(5)(ii) of this sec-
tion. 

(ii) If there is a finding or determina-
tion by a Federal or State entity that 
an agent or broker engaged in fraud, or 
abusive conduct that may result in im-
minent or ongoing consumer harm, 
using personally identifiable informa-
tion of Exchange enrollees or appli-
cants or in connection with an Ex-
change enrollment or application, HHS 
will terminate the agent’s or broker’s 
agreements required under paragraph 
(d) of this section and under § 155.260(b) 
for cause. The termination will be ef-
fective starting on the date of the no-
tice that HHS sends to the agent or 
broker advising of the termination of 
the agreements. 

(iii) During the suspension period 
under paragraph (g)(5)(i) of this section 
and following termination of the agree-
ments under paragraph (g)(5)(i)(B) or 
(g)(5)(ii) of this section, the agent or 
broker will not be registered with the 
Federally-facilitated Exchanges, or be 
permitted to assist with or facilitate 
enrollment of qualified individuals, 
qualified employers, or qualified em-
ployees in coverage in a manner that 
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constitutes enrollment through a Fed-
erally-facilitated Exchange, or be per-
mitted to assist individuals in applying 
for advance payments of the premium 
tax credit and cost-sharing reductions 
for QHPs. The agent or broker must 
continue to protect any personally 
identifiable information accessed dur-
ing the term of either of these agree-
ments with a Federally-facilitated Ex-
change. 

(6) The State department of insur-
ance or equivalent State agent or 
broker licensing authority will be noti-
fied by HHS in cases of suspensions or 
terminations effectuated under this 
paragraph (g). 

(h) Request for reconsideration of termi-
nation for cause from the Federally-facili-
tated Exchange—(1) Request for reconsid-
eration. An agent or broker whose 
agreement with the Federally-facili-
tated Exchange has been terminated 
may request reconsideration of such 
action in the manner and form estab-
lished by HHS. 

(2) Timeframe for request. The agent or 
broker must submit a request for re-
consideration to the HHS reconsider-
ation entity within 30 calendar days of 
the date of the written notice from 
HHS. 

(3) Notice of reconsideration decision. 
The HHS reconsideration entity will 
provide the agent or broker with a 
written notice of the reconsideration 
decision within 30 calendar days of the 
date it receives the request for recon-
sideration. This decision will con-
stitute HHS’s final determination. 

(i) Use of agents’ and brokers’ Internet 
Web sites for SHOP. For plan years be-
ginning on or after January 1, 2015, in 
States that permit this activity under 
State law, a SHOP may permit agents 
and brokers to use an Internet Web site 
to assist qualified employers and facili-
tate enrollment of enrollees in a QHP 
through the Exchange, under para-
graph (c)(3) of this section. 

(j) Federally-facilitated Exchange 
standards of conduct. (1) An agent or 
broker that assists with or facilitates 
enrollment of qualified individuals, 
qualified employers, or qualified em-
ployees, in coverage in a manner that 
constitutes enrollment through a Fed-
erally-facilitated Exchange, or assists 
individuals in applying for advance 

payments of the premium tax credit 
and cost-sharing reductions for QHPs 
sold through a Federally-facilitated 
Exchange, must— 

(i) Have executed the required agree-
ment under paragraph § 155.260(b); 

(ii) Be registered with the Federally- 
facilitated Exchanges under paragraph 
(d)(1) of this section; and 

(iii) Comply with the standards of 
conduct in paragraph (j)(2) of this sec-
tion. 

(2) Standards of conduct. An indi-
vidual or entity described in paragraph 
(j)(1) of this section must— 

(i) Provide consumers with correct 
information, without omission of mate-
rial fact, regarding the Federally-fa-
cilitated Exchanges, QHPs offered 
through the Federally-facilitated Ex-
changes, and insurance affordability 
programs, and refrain from marketing 
or conduct that is misleading or coer-
cive, or discriminates based on race, 
color, national origin, disability, age, 
sex, gender identity, or sexual orienta-
tion; 

(ii) Provide the Federally-facilitated 
Exchanges with correct information 
under section 1411(b) of the Affordable 
Care Act; 

(iii) Obtain the consent of the indi-
vidual, employer, or employee prior to 
assisting with or facilitating enroll-
ment through a Federally-facilitated 
Exchange, or assisting the individual 
in applying for advance payments of 
the premium tax credit and cost-shar-
ing reductions for QHPs; 

(iv) Protect consumer personally 
identifiable information according to 
§ 155.260(b)(3) and the agreement de-
scribed in § 155.260(b)(2); and 

(v) Comply with all applicable Fed-
eral and State laws and regulations. 

(3) If an agent or broker fails to pro-
vide correct information, he or she will 
nonetheless be deemed in compliance 
with paragraphs (j)(2)(i) and (ii) of this 
section if HHS determines that there 
was a reasonable cause for the failure 
to provide correct information and 
that the agent or broker acted in good 
faith. 

(k) Penalties other than termination of 
the agreement with the Federally-facili-
tated Exchanges. (1) If HHS determines 
that an agent or broker has failed to 
comply with the requirements of this 
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section, in addition to any other avail-
able remedies, that agent or broker— 

(i) May be denied the right to enter 
into agreements with the Federally-fa-
cilitated Exchanges in future years; 
and 

(ii) May be subject to civil money 
penalties as described in § 155.285. 

(2) HHS will notify the agent or 
broker of the proposed imposition of 
penalties under paragraph (k)(1)(i) of 
this section and, after 30 calendar days 
from the date of the notice, may im-
pose the penalty if the agent or broker 
has not requested a reconsideration 
under paragraph (h) of this section. 
The proposed imposition of penalties 
under paragraph (k)(1)(ii) of this sec-
tion will follow the process outlined 
under § 155.285. 

(l) Application to State-Based Ex-
changes using a Federal platform. An 
agent or broker who enrolls qualified 
individuals, qualified employers, or 
qualified employees in coverage in a 
manner that constitutes enrollment 
through an State-Based Exchange 
using a Federal platform, or assists in-
dividual market consumers with sub-
mission of applications for advance 
payments of the premium tax credit 
and cost-sharing reductions through an 
State-Based Exchange using a Federal 
platform must comply with all applica-
ble Federally-facilitated Exchange 
standards in this section. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 54134, Aug. 30, 
2013; 79 FR 13837, Mar. 11, 2014; 80 FR 10865, 
Feb. 27, 2015; 81 FR 12338, Mar. 8, 2016] 

EDITORIAL NOTE: At 78 FR 54134, Aug. 30, 
2013, § 155.220 was amended by revising (d)(3); 
however, the amendment could not be incor-
porated because there was no regulatory text 
provided in the amendment for (d)(3). 

§ 155.222 Standards for HHS-approved 
vendors of Federally-facilitated Ex-
change training for agents and bro-
kers. 

(a) Application for approval. (1) A ven-
dor must be approved by HHS, in a 
form and manner to be determined by 
HHS, to have its training program rec-
ognized for agents and brokers assist-
ing with or facilitating enrollment in 
individual market or SHOP coverage 
through the Federally-facilitated Ex-
changes consistent with § 155.220. 

(2) As part of the training program, 
the vendor must require agents and 
brokers to provide identifying informa-
tion and successfully complete the re-
quired curriculum. 

(3) HHS will approve vendors on an 
annual basis for a given plan year, and 
each vendor must submit an applica-
tion for each year that approval is 
sought. 

(b) Standards. To be approved by HHS 
and maintain its status as an approved 
vendor for plan year 2016 and future 
plan years, a vendor must meet each of 
the following standards: 

(1) Submit a complete and accurate 
application by the deadline established 
by HHS, which includes demonstration 
of prior experience with successfully 
conducting online training, as well as 
providing technical support to a large 
customer base. 

(2) Adhere to HHS specifications for 
content, format, and delivery of train-
ing, which includes offering continuing 
education units (CEUs) for at least five 
States in which a Federally-facilitated 
Exchange or State-Based Exchange 
using a Federal platform is operating. 

(3) Collect, store, and share with HHS 
training completion data from agent 
and broker users of the vendor’s train-
ing in a manner, format, and frequency 
specified by HHS, and protect all data 
from agent and broker users of the ven-
dor’s training in accordance with appli-
cable privacy and security require-
ments. 

(4) Execute an agreement with HHS, 
in a form and manner to be determined 
by HHS, which requires the vendor to 
comply with applicable HHS guidelines 
for implementing the training and 
interfacing with HHS data systems, 
and the use of all data collected. 

(5) Permit any individual who holds a 
valid State license or equivalent State 
authority to sell health insurance 
products to access the vendor’s train-
ing. 

(6) Provide technical support to 
agent and broker users of the vendor’s 
training as specified by HHS. 

(c) Approved list. A list of approved 
vendors will be published on an HHS 
Web site. 

(d) Monitoring. HHS may periodically 
monitor and audit vendors approved 
under this subpart, and their records 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01048 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1039 

Department of Health and Human Services § 155.225 

related to the training functions de-
scribed in this section, to ensure ongo-
ing compliance with the standards in 
paragraph (b) of this section. If HHS 
determines that an HHS-approved ven-
dor is not in compliance with the 
standards required in paragraph (b) of 
this section, the vendor may be re-
moved from the approved list described 
in paragraph (c) of this section and 
may be required by HHS to cease per-
forming the training functions de-
scribed under this subpart. 

(e) Appeals. A vendor that is not ap-
proved by HHS after submitting the ap-
plication described in paragraph (a) of 
this section, or an approved vendor 
whose agreement is revoked under 
paragraph (d) of this section, may ap-
peal HHS’s decision by notifying HHS 
in writing within 15 days from receipt 
of the notification of not being ap-
proved and submitting additional docu-
mentation demonstrating how the ven-
dor meets the standards in paragraph 
(b) of this section and (if applicable) 
the terms of its agreement with HHS. 
HHS will review the submitted docu-
mentation and make a final approval 
determination within 30 days from re-
ceipt of the additional documentation. 

[80 FR 10865, Feb. 27, 2015, as amended at 81 
FR 12340, Mar. 8, 2016] 

§ 155.225 Certified application coun-
selors. 

(a) General rule. The Exchange must 
have a certified application counselor 
program that complies with the re-
quirements of this section. 

(b) Exchange designation of organiza-
tions. (1) The Exchange may designate 
an organization, including an organiza-
tion designated as a Medicaid certified 
application counselor organization by a 
state Medicaid or CHIP agency, to cer-
tify its staff members or volunteers to 
act as certified application counselors 
who perform the duties and meet the 
standards and requirements for cer-
tified application counselors in this 
section if the organization— 

(i) Enters into an agreement with the 
Exchange to comply with the standards 
and requirements of this section in-
cluding the standards specified in para-
graphs (d)(3) through (d)(5) of this sec-
tion; and 

(ii) Maintains a registration process 
and method to track the performance 
of certified application counselors. 

(iii) Provides data and information to 
the Exchange regarding the number 
and performance of its certified appli-
cation counselors and regarding the 
consumer assistance provided by its 
certified application counselors, upon 
request, in the form and manner speci-
fied by the Exchange. Beginning for the 
third quarter of calendar year 2017, in a 
Federally-facilitated Exchange, organi-
zations designated by the Exchange 
must submit quarterly reports that in-
clude, at a minimum, data regarding 
the number of individuals who have 
been certified by the organization; the 
total number of consumers who re-
ceived application and enrollment as-
sistance from the organization; and of 
that number, the number of consumers 
who received assistance in applying for 
and selecting a QHP, enrolling in a 
QHP, or applying for Medicaid or CHIP. 

(2) An Exchange may comply with 
paragraph (a) of this section either 
by— 

(i) Designating organizations to cer-
tify application counselors in compli-
ance with paragraph (b)(1) of this sec-
tion; 

(ii) Directly certifying individual 
staff members or volunteers of Ex-
change designated organizations to 
provide the duties specified in para-
graph (c) of this section if the staff 
member or volunteer enters into an 
agreement with the Exchange to com-
ply with the standards and require-
ments for certified application coun-
selors in this section; or 

(iii) A combination of paragraphs 
(b)(2)(i) and (b)(2)(ii) of this section. 

(3) In a Federally-facilitated Ex-
change, no individual or entity shall be 
ineligible to operate as a certified ap-
plication counselor or organization 
designated by the Exchange under 
paragraph (b) of this section solely be-
cause its principal place of business is 
outside of the Exchange service area. 

(c) Duties. Certified application coun-
selors are certified to— 

(1) Provide information to individ-
uals and employees about the full 
range of QHP options and insurance af-
fordability programs for which they 
are eligible, which includes: providing 
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fair, impartial, and accurate informa-
tion that assists consumers with sub-
mitting the eligibility application; 
clarifying the distinctions among 
health coverage options, including 
QHPs; and helping consumers make in-
formed decisions during the health cov-
erage selection process; 

(2) Assist individuals and employees 
to apply for coverage in a QHP through 
the Exchange and for insurance afford-
ability programs; and 

(3) Help to facilitate enrollment of el-
igible individuals in QHPs and insur-
ance affordability programs. 

(d) Standards of certification. An orga-
nization designated by the Exchange to 
provide certified application counselor 
services, or an Exchange that chooses 
to certify individual staff members or 
volunteers directly under paragraph 
(b)(2)(ii) of this section, may certify a 
staff member or volunteer to perform 
the duties specified in paragraph (c) of 
this section only if the staff member or 
volunteer— 

(1) Completes Exchange approved 
training regarding QHP options, insur-
ance affordability programs, eligi-
bility, and benefits rules and regula-
tions governing all insurance afford-
ability programs operated in the state, 
as implemented in the state, and com-
pletes and achieves a passing score on 
all Exchange approved certification ex-
aminations, prior to functioning as a 
certified application counselor; 

(2) Discloses to the organization, or 
to the Exchange if directly certified by 
an Exchange, and potential applicants 
any relationships the certified applica-
tion counselor or sponsoring agency 
has with QHPs or insurance afford-
ability programs, or other potential 
conflicts of interest; 

(3) Complies with the Exchange’s pri-
vacy and security standards adopted 
consistent with § 155.260, and applicable 
authentication and data security 
standards; 

(4) Agrees to act in the best interest 
of the applicants assisted; 

(5) Either directly or through an ap-
propriate referral to a Navigator or 
non-Navigator assistance personnel au-
thorized under § 155.205(d) and (e) or 
§ 155.210, or to the Exchange call center 
authorized under § 155.205(a), provides 
information in a manner that is acces-

sible to individuals with disabilities, as 
defined by the Americans with Disabil-
ities Act, as amended, 42 U.S.C. 12101 et 
seq. and section 504 of the Rehabilita-
tion Act, as amended, 29 U.S.C. 794; 

(6) Enters into an agreement with the 
organization regarding compliance 
with the standards specified in para-
graphs (d), (f), and (g) of this section; 

(7) Is recertified on at least an annual 
basis after successfully completing re-
certification training as required by 
the Exchange; and 

(8) Meets any licensing, certification, 
or other standards prescribed by the 
State or Exchange, if applicable, so 
long as such standards do not prevent 
the application of the provisions of 
title I of the Affordable Care Act. 
Standards that would prevent the ap-
plication of the provisions of title I of 
the Affordable Care Act include but are 
not limited to the following: 

(i) Requirements that certified appli-
cation counselors refer consumers to 
other entities not required to provide 
fair, accurate, and impartial informa-
tion. 

(ii) Requirements that would prevent 
certified application counselors from 
providing services to all persons to 
whom they are required to provide as-
sistance. 

(iii) Requirements that would pre-
vent certified application counselors 
from providing advice regarding sub-
stantive benefits or comparative bene-
fits of different health plans. 

(iv) Imposing standards that would, 
as applied or as implemented in a 
State, prevent the application of Fed-
eral requirements applicable to cer-
tified application counselors, to an or-
ganization designated by the Exchange 
under paragraph (b) of this section, or 
to the Exchange’s implementation of 
the certified application counselor pro-
gram. 

(e) Withdrawal of designation and cer-
tification. (1) The Exchange must estab-
lish procedures to withdraw designa-
tion from a particular organization it 
has designated under paragraph (b) of 
this section, when it finds noncompli-
ance with the terms and conditions of 
the organization’s agreement required 
by paragraph (b) of this section. 
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(2) If an Exchange directly certifies 
organizations’ individual certified ap-
plication counselors, it must establish 
procedures to withdraw certification 
from individual certified application 
counselors when it finds noncompli-
ance with the requirements of this sec-
tion. 

(3) An organization designated by the 
Exchange under paragraph (b) of this 
section must establish procedures to 
withdraw certification from individual 
certified application counselors when 
it finds noncompliance with the re-
quirements of this section. 

(f) Availability of information; author-
ization. An organization designated by 
the Exchange under paragraph (b) of 
this section, or, if applicable, an Ex-
change that certifies staff members or 
volunteers of organizations directly 
must establish procedures to ensure 
that applicants— 

(1) Are informed, prior to receiving 
assistance, of the functions and respon-
sibilities of certified application coun-
selors, including that certified applica-
tion counselors are not acting as tax 
advisers or attorneys when providing 
assistance as certified application 
counselors and cannot provide tax or 
legal advice within their capacity as 
certified application counselors; 

(2) Provide authorization in a form 
and manner as determined by the Ex-
change prior to a certified application 
counselor obtaining access to an appli-
cant’s personally identifiable informa-
tion, and that the organization or cer-
tified application counselor maintains 
a record of the authorization in a form 
and manner as determined by the Ex-
change. The Exchange must establish a 
reasonable retention period for main-
taining these records. In Federally-fa-
cilitated Exchanges, this period is no 
less than six years, unless a different 
and longer retention period has already 
been provided under other applicable 
Federal law; and 

(3) May revoke at any time the au-
thorization provided the certified ap-
plication counselor, pursuant to para-
graph (f)(2) of this section. 

(g) Fees, consideration, solicitation, and 
marketing. Organizations designated by 
the Exchange under paragraph (b) of 
this section and certified application 
counselors must not— 

(1) Impose any charge on applicants 
or enrollees for application or other as-
sistance related to the Exchange; 

(2) Receive any consideration di-
rectly or indirectly from any health in-
surance issuer or issuer of stop-loss in-
surance in connection with the enroll-
ment of any individuals in a QHP or a 
non-QHP. In a Federally-facilitated Ex-
change, no health care provider shall 
be ineligible to operate as a certified 
application counselor or organization 
designated by the Exchange under 
paragraph (b) of this section solely be-
cause it receives consideration from a 
health insurance issuer for health care 
services provided; 

(3) Beginning November 15, 2014, if 
operating in a Federally-facilitated Ex-
change, provide compensation to indi-
vidual certified application counselors 
on a per-application, per-individual-as-
sisted, or per-enrollment basis; 

(4) Provide to an applicant or poten-
tial enrollee gifts of any value as an in-
ducement for enrollment. The value of 
gifts provided to applicants and poten-
tial enrollees for purposes other than 
as an inducement for enrollment must 
not exceed nominal value, either indi-
vidually or in the aggregate, when pro-
vided to that individual during a single 
encounter. For purposes of this para-
graph (g)(4), the term gifts includes gift 
items, gift cards, cash cards, cash, and 
promotional items that market or pro-
mote the products or services of a third 
party, but does not include the reim-
bursement of legitimate expenses in-
curred by a consumer in an effort to re-
ceive Exchange application assistance, 
such as travel or postage expenses; 

(5) Solicit any consumer for applica-
tion or enrollment assistance by going 
door-to-door or through other unsolic-
ited means of direct contact, including 
calling a consumer to provide applica-
tion or enrollment assistance without 
the consumer initiating the contact, 
unless the individual has a pre-existing 
relationship with the individual cer-
tified application counselor or des-
ignated organization and other applica-
ble State and Federal laws are other-
wise complied with. Outreach and edu-
cation activities may be conducted by 
going door-to-door or through other 
unsolicited means of direct contact, in-
cluding calling a consumer; or 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01051 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1042 

45 CFR Subtitle A (10–1–16 Edition) § 155.227 

(6) Initiate any telephone call to a 
consumer using an automatic tele-
phone dialing system or an artificial or 
prerecorded voice, except in cases 
where the individual certified applica-
tion counselor or designated organiza-
tion has a relationship with the con-
sumer and so long as other applicable 
State and Federal laws are otherwise 
complied with. 

[78 FR 42861, July 17, 2013, as amended at 79 
FR 30345, May 27, 2014; 79 FR 42986, July 24, 
2014; 81 FR 12341, Mar. 8, 2016] 

§ 155.227 Authorized representatives. 

(a) General rule. (1) The Exchange 
must permit an applicant or enrollee in 
the individual or small group market, 
subject to applicable privacy and secu-
rity requirements, to designate an indi-
vidual person or organization to act on 
his or her behalf in applying for an eli-
gibility determination or redetermina-
tion, under subpart D, G, or H of this 
part, and in carrying out other ongoing 
communications with the Exchange. 

(2) Designation of an authorized rep-
resentative must be in a written docu-
ment signed by the applicant or en-
rollee, or through another legally bind-
ing format subject to applicable au-
thentication and data security stand-
ards. If submitted, legal documentation 
of authority to act on behalf of an ap-
plicant or enrollee under State law, 
such as a court order establishing legal 
guardianship or a power of attorney, 
shall serve in the place of the appli-
cant’s or enrollee’s signature. 

(3) The Exchange must ensure that 
the authorized representative agrees to 
maintain, or be legally bound to main-
tain, the confidentiality of any infor-
mation regarding the applicant or en-
rollee provided by the Exchange. 

(4) The Exchange must ensure that 
the authorized representative is re-
sponsible for fulfilling all responsibil-
ities encompassed within the scope of 
the authorized representation, as de-
scribed in this section, to the same ex-
tent as the applicant or enrollee he or 
she represents. 

(5) The Exchange must provide infor-
mation both to the applicant or en-
rollee, and to the authorized represent-
ative, regarding the powers and duties 
of authorized representatives. 

(b) Timing of designation. The Ex-
change must permit an applicant or en-
rollee to designate an authorized rep-
resentative: 

(1) At the time of application; and 
(2) At other times and through meth-

ods as described in § 155.405(c)(2). 
(c) Duties. (1) The Exchange must per-

mit an applicant or enrollee to author-
ize his or her representative to: 

(i) Sign an application on the appli-
cant or enrollee’s behalf; 

(ii) Submit an update or respond to a 
redetermination for the applicant or 
enrollee in accordance with § 155.330 or 
§ 155.335; 

(iii) Receive copies of the applicant’s 
or enrollee’s notices and other commu-
nications from the Exchange; and 

(iv) Act on behalf of the applicant or 
enrollee in all other matters with the 
Exchange. 

(2) The Exchange may permit an ap-
plicant or enrollee to authorize a rep-
resentative to perform fewer than all of 
the activities described in paragraph 
(c)(1) of this section, provided that the 
Exchange tracks the specific permis-
sions for each authorized representa-
tive. 

(d) Duration. The Exchange must con-
sider the designation of an authorized 
representative valid until: 

(1) The applicant or enrollee notifies 
the Exchange that the representative 
is no longer authorized to act on his or 
her behalf using one of the methods 
available for the submission of an ap-
plication, as described in § 155.405(c). 
The Exchange must notify the author-
ized representative of such change; or 

(2) The authorized representative in-
forms the Exchange and the applicant 
or enrollee that he or she no longer is 
acting in such capacity. An authorized 
representative must notify the Ex-
change and the applicant or enrollee on 
whose behalf he or she is acting when 
the authorized representative no longer 
has legal authority to act on behalf of 
the applicant or enrollee. 

(e) Compliance with State and Federal 
law. The Exchange must require an au-
thorized representative to comply with 
applicable state and federal laws con-
cerning conflicts of interest and con-
fidentiality of information. 
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(f) Signature. For purposes of this sec-
tion, designation of an authorized rep-
resentative must be through a written 
document signed by the applicant or 
enrollee, or through another legally 
binding format, as described in 
§ 155.227(a)(2), and must be accepted 
through all of the modalities described 
in § 155.405(c). 

[78 FR 42313, July 15, 2013] 

§ 155.230 General standards for Ex-
change notices. 

(a) General requirement. Any notice 
required to be sent by the Exchange to 
individuals or employers must be writ-
ten and include: 

(1) An explanation of the action re-
flected in the notice, including the ef-
fective date of the action. 

(2) Any factual findings relevant to 
the action. 

(3) Citations to, or identification of, 
the relevant regulations supporting the 
action. 

(4) Contact information for available 
customer service resources. 

(5) An explanation of appeal rights, if 
applicable. 

(b) Accessibility and readability require-
ments. All applications, forms, and no-
tices, including the single, streamlined 
application described in § 155.405 and 
notice of annual redetermination de-
scribed in § 155.335(c), must conform to 
the standards outlined in § 155.205(c). 

(c) Re-evaluation of appropriateness 
and usability. The Exchange must re- 
evaluate the appropriateness and 
usability of applications, forms, and 
notices. 

(d) Electronic notices. (1) The indi-
vidual market Exchange must provide 
required notices either through stand-
ard mail, or if an individual or em-
ployer elects, electronically, provided 
that the requirements for electronic 
notices in 42 CFR 435.918 are met, ex-
cept that the individual market Ex-
change is not required to implement 
the process specified in 42 CFR 
435.918(b)(1) for eligibility determina-
tions for enrollment in a QHP through 
the Exchange and insurance afford-
ability programs that are effective be-
fore January 1, 2015. 

(2) The SHOP must provide required 
notices either through standard mail, 
or if an employer or employee elects, 

electronically, provided that the re-
quirements for electronic notices in 42 
CFR 435.918(b)(2) through (5) are met 
for the employer or employee. 

[77 FR 11718, Feb. 27, 2012, as amended at 78 
FR 42314, July 15, 2013] 

§ 155.240 Payment of premiums. 
(a) Payment by individuals. The Ex-

change must allow a qualified indi-
vidual to pay any applicable premium 
owed by such individual directly to the 
QHP issuer. 

(b) Payment by tribes, tribal organiza-
tions, and urban Indian organizations. 
The Exchange may permit Indian 
tribes, tribal organizations and urban 
Indian organizations to pay aggregated 
QHP premiums on behalf of qualified 
individuals, including aggregated pay-
ment, subject to terms and conditions 
determined by the Exchange. 

(c) Payment facilitation. The Exchange 
may establish a process to facilitate 
through electronic means the collec-
tion and payment of premiums to QHP 
issuers. 

(d) Required standards. In conducting 
an electronic transaction with a QHP 
issuer that involves the payment of 
premiums or an electronic funds trans-
fer, the Exchange must comply with 
the privacy and security standards 
adopted in accordance with § 155.260 and 
use the standards and operating rules 
referenced in § 155.270. 

(e) Premium calculation. The Exchange 
may establish one or more standard 
processes for premium calculation. 

(1) For a Federally-facilitated Ex-
change, the premium for coverage last-
ing less than one month must equal the 
product of— 

(i) The premium for one month of 
coverage divided by the number of days 
in the month; and 

(ii) The number of days for which 
coverage is being provided in the 
month described in paragraph (e)(1)(i) 
of this section. 

(2) [Reserved] 

[77 FR 18444, Mar. 27, 2012, as amended at 79 
FR 30346, May 27, 2014] 

§ 155.260 Privacy and security of per-
sonally identifiable information. 

(a) Creation, collection, use and disclo-
sure. (1) Where the Exchange creates or 
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collects personally identifiable infor-
mation for the purposes of determining 
eligibility for enrollment in a qualified 
health plan; determining eligibility for 
other insurance affordability programs, 
as defined in § 155.300; or determining 
eligibility for exemptions from the in-
dividual shared responsibility provi-
sions in section 5000A of the Code, the 
Exchange may only use or disclose 
such personally identifiable informa-
tion to the extent such information is 
necessary: 

(i) For the Exchange to carry out the 
functions described in § 155.200; 

(ii) For the Exchange to carry out 
other functions not described in para-
graph (a)(1)(i) of this section, which the 
Secretary determines to be in compli-
ance with section 1411(g)(2)(A) of the 
Affordable Care Act and for which an 
individual provides consent for his or 
her information to be used or disclosed; 
or 

(iii) For the Exchange to carry out 
other functions not described in para-
graphs (a)(1)(i) and (ii) of this section, 
for which an individual provides con-
sent for his or her information to be 
used or disclosed, and which the Sec-
retary determines are in compliance 
with section 1411(g)(2)(A) of the Afford-
able Care Act under the following sub-
stantive and procedural requirements: 

(A) Substantive requirements. The Sec-
retary may approve other uses and dis-
closures of personally identifiable in-
formation created or collected as de-
scribed in paragraph (a)(1) of this sec-
tion that are not described in para-
graphs (a)(1)(i) or (ii) of this section, 
provided that HHS determines that the 
information will be used only for the 
purposes of and to the extent necessary 
in ensuring the efficient operation of 
the Exchange consistent with section 
1411(g)(2)(A) of the Affordable Care Act, 
and that the uses and disclosures are 
also permissible under relevant law and 
policy. 

(B) Procedural requirements for ap-
proval of a use or disclosure of personally 
identifiable information. To seek ap-
proval for a use or disclosure of person-
ally identifiable information created or 
collected as described in paragraph 
(a)(1) of this section that is not de-
scribed in paragraphs (a)(1)(i) or (ii) of 

this section, the Exchange must sub-
mit the following information to HHS: 

(1) Identity of the Exchange and ap-
propriate contact persons; 

(2) Detailed description of the pro-
posed use or disclosure, which must in-
clude, but not necessarily be limited 
to, a listing or description of the spe-
cific information to be used or dis-
closed and an identification of the per-
sons or entities that may access or re-
ceive the information; 

(3) Description of how the use or dis-
closure will ensure the efficient oper-
ation of the Exchange consistent with 
section 1411(g)(2)(A) of the Affordable 
Care Act; and 

(4) Description of how the informa-
tion to be used or disclosed will be pro-
tected in compliance with privacy and 
security standards that meet the re-
quirements of this section or other rel-
evant law, as applicable. 

(2) The Exchange may not create, 
collect, use, or disclose personally 
identifiable information unless the cre-
ation, collection, use, or disclosure is 
consistent with this section. 

(3) The Exchange must establish and 
implement privacy and security stand-
ards that are consistent with the fol-
lowing principles: 

(i) Individual access. Individuals 
should be provided with a simple and 
timely means to access and obtain 
their personally identifiable informa-
tion in a readable form and format; 

(ii) Correction. Individuals should be 
provided with a timely means to dis-
pute the accuracy or integrity of their 
personally identifiable information and 
to have erroneous information cor-
rected or to have a dispute documented 
if their requests are denied; 

(iii) Openness and transparency. There 
should be openness and transparency 
about policies, procedures, and tech-
nologies that directly affect individ-
uals and/or their personally identifi-
able information; 

(iv) Individual choice. Individuals 
should be provided a reasonable oppor-
tunity and capability to make in-
formed decisions about the collection, 
use, and disclosure of their personally 
identifiable information; 

(v) Collection, use, and disclosure limi-
tations. Personally identifiable infor-
mation should be created, collected, 
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used, and/or disclosed only to the ex-
tent necessary to accomplish a speci-
fied purpose(s) and never to discrimi-
nate inappropriately; 

(vi) Data quality and integrity. Per-
sons and entities should take reason-
able steps to ensure that personally 
identifiable information is complete, 
accurate, and up-to-date to the extent 
necessary for the person’s or entity’s 
intended purposes and has not been al-
tered or destroyed in an unauthorized 
manner; 

(vii) Safeguards. Personally identifi-
able information should be protected 
with reasonable operational, adminis-
trative, technical, and physical safe-
guards to ensure its confidentiality, in-
tegrity, and availability and to prevent 
unauthorized or inappropriate access, 
use, or disclosure; and, 

(viii) Accountability. These principles 
should be implemented, and adherence 
assured, through appropriate moni-
toring and other means and methods 
should be in place to report and miti-
gate non-adherence and breaches. 

(4) For the purposes of implementing 
the principle described in paragraph 
(a)(3)(vii) of this section, the Exchange 
must establish and implement oper-
ational, technical, administrative and 
physical safeguards that are consistent 
with any applicable laws (including 
this section) to ensure— 

(i) The confidentiality, integrity, and 
availability of personally identifiable 
information created, collected, used, 
and/or disclosed by the Exchange; 

(ii) Personally identifiable informa-
tion is only used by or disclosed to 
those authorized to receive or view it; 

(iii) Return information, as such 
term is defined by section 6103(b)(2) of 
the Code, is kept confidential under 
section 6103 of the Code; 

(iv) Personally identifiable informa-
tion is protected against any reason-
ably anticipated threats or hazards to 
the confidentiality, integrity, and 
availability of such information; 

(v) Personally identifiable informa-
tion is protected against any reason-
ably anticipated uses or disclosures of 
such information that are not per-
mitted or required by law; and 

(vi) Personally identifiable informa-
tion is securely destroyed or disposed 
of in an appropriate and reasonable 

manner and in accordance with reten-
tion schedules; 

(5) The Exchange must monitor, peri-
odically assess, and update the security 
controls and related system risks to 
ensure the continued effectiveness of 
those controls. 

(6) The Exchange must develop and 
utilize secure electronic interfaces 
when sharing personally identifiable 
information electronically. 

(b) Application to non-Exchange enti-
ties—(1) Non-Exchange entities. A non- 
Exchange entity is any individual or 
entity that: 

(i) Gains access to personally identi-
fiable information submitted to an Ex-
change; or 

(ii) Collects, uses, or discloses per-
sonally identifiable information gath-
ered directly from applicants, qualified 
individuals, or enrollees while that in-
dividual or entity is performing func-
tions agreed to with the Exchange. 

(2) Prior to any person or entity be-
coming a non-Exchange entity, Ex-
changes must execute with the person 
or entity a contract or agreement that 
includes: 

(i) A description of the functions to 
be performed by the non-Exchange en-
tity; 

(ii) A provision(s) binding the non- 
Exchange entity to comply with the 
privacy and security standards and ob-
ligations adopted in accordance with 
paragraph (b)(3) of this section, and 
specifically listing or incorporating 
those privacy and security standards 
and obligations; 

(iii) A provision requiring the non- 
Exchange entity to monitor, periodi-
cally assess, and update its security 
controls and related system risks to 
ensure the continued effectiveness of 
those controls in accordance with para-
graph (a)(5) of this section; 

(iv) A provision requiring the non-Ex-
change entity to inform the Exchange 
of any change in its administrative, 
technical, or operational environments 
defined as material within the con-
tract; and 

(v) A provision that requires the non- 
Exchange entity to bind any down-
stream entities to the same privacy 
and security standards and obligations 
to which the non-Exchange entity has 
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agreed in its contract or agreement 
with the Exchange. 

(3) When collection, use or disclosure 
is not otherwise required by law, the 
privacy and security standards to 
which an Exchange binds non-Ex-
change entities must: 

(i) Be consistent with the principles 
and requirements listed in paragraphs 
(a)(1) through (6) of this section, in-
cluding being at least as protective as 
the standards the Exchange has estab-
lished and implemented for itself in 
compliance with paragraph (a)(3) of 
this section; 

(ii) Comply with the requirements of 
paragraphs (c), (d), (f), and (g) of this 
section; and 

(iii) Take into specific consideration: 
(A) The environment in which the 

non-Exchange entity is operating; 
(B) Whether the standards are rel-

evant and applicable to the non-Ex-
change entity’s duties and activities in 
connection with the Exchange; and 

(C) Any existing legal requirements 
to which the non-Exchange entity is 
bound in relation to its administrative, 
technical, and operational controls and 
practices, including but not limited to, 
its existing data handling and informa-
tion technology processes and proto-
cols. 

(c) Workforce compliance. The Ex-
change must ensure its workforce com-
plies with the policies and procedures 
developed and implemented by the Ex-
change to comply with this section. 

(d) Written policies and procedures. 
Policies and procedures regarding the 
creation collection, use, and disclosure 
of personally identifiable information 
must, at minimum: 

(1) Be in writing, and available to the 
Secretary of HHS upon request; and 

(2) Identify applicable law governing 
collection, use, and disclosure of per-
sonally identifiable information. 

(e) Data sharing. Data matching and 
sharing arrangements that facilitate 
the sharing of personally identifiable 
information between the Exchange and 
agencies administering Medicaid, CHIP 
or the BHP for the exchange of eligi-
bility information must: 

(1) Meet any applicable requirements 
described in this section; 

(2) Meet any applicable requirements 
described in section 1413(c)(1) and (c)(2) 
of the Affordable Care Act; 

(3) Be equal to or more stringent 
than the requirements for Medicaid 
programs under section 1942 of the Act; 
and 

(4) For those matching agreements 
that meet the definition of ‘‘matching 
program’’ under 5 U.S.C. 552a(a)(8), 
comply with 5 U.S.C. 552a(o). 

(f) Compliance with the Code. Return 
information, as defined in section 
6103(b)(2) of the Code, must be kept 
confidential and disclosed, used, and 
maintained only in accordance with 
section 6103 of the Code. 

(g) Improper use and disclosure of infor-
mation. Any person who knowingly and 
willfully uses or discloses information 
in violation of section 1411(g) of the Af-
fordable Care Act will be subject to a 
CMP of not more than $25,000 as ad-
justed annually under 45 CFR part 102 
per person or entity, per use or disclo-
sure, consistent with the bases and 
process for imposing civil penalties 
specified at § 155.285, in addition to 
other penalties that may be prescribed 
by law. 

[77 FR 18444, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012; 79 FR 13837, Mar. 11, 
2014; 79 FR 30346, May 27, 2014; 81 FR 12341, 
Mar. 8, 2016; 81 FR 61581, Sept. 6, 2016] 

§ 155.270 Use of standards and proto-
cols for electronic transactions. 

(a) HIPAA administrative simplifica-
tion. To the extent that the Exchange 
performs electronic transactions with a 
covered entity, the Exchange must use 
standards, implementation specifica-
tions, operating rules, and code sets 
that are adopted by the Secretary in 45 
CFR parts 160 and 162 or that are other-
wise approved by HHS. 

(b) HIT enrollment standards and pro-
tocols. The Exchange must incorporate 
interoperable and secure standards and 
protocols developed by the Secretary in 
accordance with section 3021 of the 
PHS Act. Such standards and protocols 
must be incorporated within Exchange 
information technology systems. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 54135, Aug. 30, 2013] 
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§ 155.280 Oversight and monitoring of 
privacy and security requirements. 

(a) General. HHS will oversee and 
monitor the Federally-facilitated Ex-
changes, State-based Exchanges on the 
Federal platform, and non-Exchange 
entities required to comply with the 
privacy and security standards estab-
lished and implemented by a Federally- 
facilitated Exchange pursuant to 
§ 155.260 for compliance with those 
standards. HHS will oversee and mon-
itor State Exchanges for compliance 
with the standards State Exchanges es-
tablish and implement pursuant to 
§ 155.260. State Exchanges will oversee 
and monitor non-Exchange entities re-
quired to comply with the privacy and 
security standards established and im-
plemented by a State Exchange in ac-
cordance to § 155.260. 

(b) Audits and investigations. HHS 
may conduct oversight activities that 
include but are not limited to the fol-
lowing: audits, investigations, inspec-
tions, and any reasonable activities 
necessary for appropriate oversight of 
compliance with the Exchange privacy 
and security standards. HHS may also 
pursue civil, criminal or administra-
tive proceedings or actions as deter-
mined necessary. 

[78 FR 54135, Aug. 30, 2013, as amended at 81 
FR 12341, Mar. 8, 2016] 

§ 155.285 Bases and process for impos-
ing civil penalties for provision of 
false or fraudulent information to 
an Exchange or improper use or 
disclosure of information. 

(a) Grounds for imposing civil money 
penalties. (1) HHS may impose civil 
money penalties on any person, as de-
fined in paragraph (a)(2) of this section, 
if, based on credible evidence, HHS rea-
sonably determines that a person has 
engaged in one or more of the following 
actions: 

(i) Failure to provide correct infor-
mation under section 1411(b) of the Af-
fordable Care Act where such failure is 
attributable to negligence or disregard 
of any rules or regulations of the Sec-
retary with negligence and disregard 
defined as they are in section 6662 of 
the Internal Revenue Code of 1986: 

(A) ‘‘Negligence’’ includes any failure 
to make a reasonable attempt to pro-

vide accurate, complete, and com-
prehensive information; and 

(B) ‘‘Disregard’’ includes any care-
less, reckless, or intentional disregard 
for any rules or regulations of the Sec-
retary. 

(ii) Knowing and willful provision of 
false or fraudulent information re-
quired under section 1411(b) of the Af-
fordable Care Act, where knowing and 
willful means the intentional provision 
of information that the person knows 
to be false or fraudulent; or 

(iii) Knowing and willful use or dis-
closure of information in violation of 
section 1411(g) of the Affordable Care 
Act, where knowing and willful means 
the intentional use or disclosure of in-
formation in violation of section 
1411(g). Such violations would include, 
but not be limited to, the following: 

(A) Any use or disclosure performed 
which violates relevant privacy and se-
curity standards established by the Ex-
change pursuant to § 155.260; 

(B) Any other use or disclosure which 
has not been determined by the Sec-
retary to be in compliance with section 
1411(g)(2)(A) of the Affordable Care Act 
pursuant to § 155.260(a); and 

(C) Any other use or disclosure which 
is not necessary to carry out a function 
described in a contract with a non-Ex-
change entity executed pursuant to 
§ 155.260(b)(2). 

(2) For purposes of this section, the 
term ‘‘person’’ is defined to include, 
but is not limited to, all individuals; 
corporations; Exchanges; Medicaid and 
CHIP agencies; other entities gaining 
access to personally identifiable infor-
mation submitted to an Exchange to 
carry out additional functions which 
the Secretary has determined ensure 
the efficient operation of the Exchange 
pursuant to § 155.260(a)(1); and non-Ex-
change entities as defined in § 155.260(b) 
which includes agents, brokers, Web- 
brokers, QHP issuers, Navigators, non- 
Navigator assistance personnel, cer-
tified application counselors, in-person 
assistors, and other third party con-
tractors. 

(b) Factors in determining the amount 
of civil money penalties imposed. In de-
termining the amount of civil money 
penalties, HHS may take into account 
factors which include, but are not lim-
ited to, the following: 
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(1) The nature and circumstances of 
the conduct including, but not limited 
to: 

(i) The number of violations; 
(ii) The severity of the violations; 
(iii) The person’s history with the 

Exchange including any prior viola-
tions that would indicate whether the 
violation is an isolated occurrence or 
represents a pattern of behavior; 

(iv) The length of time of the viola-
tion; 

(v) The number of individuals af-
fected or potentially affected; 

(vi) The extent to which the person 
received compensation or other consid-
eration associated with the violation; 

(vii) Any documentation provided in 
any complaint or other information, as 
well as any additional information pro-
vided by the individual to refute per-
forming the violation; and 

(viii) Whether other remedies or pen-
alties have been imposed for the same 
conduct or occurrence. 

(2) The nature of the harm resulting 
from, or reasonably expected to result 
from, the violation, including but not 
limited to: 

(i) Whether the violation resulted in 
actual or potential financial harm; 

(ii) Whether there was actual or po-
tential harm to an individual’s reputa-
tion; 

(iii) Whether the violation hindered 
or could have hindered an individual’s 
ability to obtain health insurance cov-
erage; 

(iv) [Reserved] 
(v) The actual or potential impact of 

the provision of false or fraudulent in-
formation or of the improper use or 
disclosure of the information; and 

(vi) Whether any person received a 
more favorable eligibility determina-
tion for enrollment in a QHP or insur-
ance affordability program, such as 
greater advance payment of the pre-
mium tax credits or cost-sharing re-
ductions than he or she would be eligi-
ble for if the correct information had 
been provided. 

(3) No penalty will be imposed under 
paragraph (a)(1)(i) of this section if 
HHS determines that there was a rea-
sonable cause for the failure to provide 
correct information required under sec-
tion 1411(b) of the Affordable Care Act 
and that the person acted in good faith. 

(c) Maximum penalty. The amount of a 
civil money penalty will be determined 
by HHS in accordance with paragraph 
(b) of this section. 

(1) The following provisions provide 
maximum penalties for a single ‘‘plan 
year,’’ where ‘‘plan year’’ has the same 
meaning as at § 155.20: 

(i) Any person who fails to provide 
correct information as specified in 
paragraph (a)(1)(i) of this section may 
be subject to a maximum civil money 
penalty of $25,000 as adjusted annually 
under 45 CFR part 102 for each applica-
tion, as defined at paragraph (c)(1)(iii) 
of this section, pursuant to which a 
person fails to provide correct informa-
tion. 

(ii) Any person who knowingly and 
willfully provides false information as 
specified in paragraph (a)(1)(ii) of this 
section may be subject to a maximum 
civil money penalty of $250,000 as ad-
justed annually under 45 CFR part 102 
for each application, as defined at 
paragraph (c)(1)(iii) of this section, on 
which a person knowingly and willfully 
provides false information. 

(iii) For the purposes of this sub-
section, ‘‘application’’ is defined as a 
submission of information, whether 
through an online portal, over the tele-
phone through a call center, or through 
a paper submission process, in which 
the information is provided in relation 
to an eligibility determination; an eli-
gibility redetermination based on a 
change in an individual’s cir-
cumstances; or an annual eligibility re-
determination for any of the following: 

(A) Enrollment in a qualified health 
plan; 

(B) Premium tax credits or cost shar-
ing reductions; or 

(C) An exemption from the individual 
shared responsibility payment. 

(2) Any person who knowingly or 
willfully uses or discloses information 
as specified in paragraph (a)(1)(iii) of 
this section may be subject to the fol-
lowing civil money penalty: 

(i) A civil money penalty for each use 
or disclosure described in paragraph 
(a)(1)(iii) of this section of not more 
than $25,000 as adjusted annually under 
45 CFR part 102 per use or disclosure. 

(ii) For purposes of paragraph (c) of 
this section, a use or disclosure in-
cludes one separate use or disclosure of 
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a single individual’s personally identi-
fiable information where the person 
against whom a civil money penalty 
may be imposed has made the use or 
disclosure. 

(3) These penalties may be imposed in 
addition to any other penalties that 
may be prescribed by law. 

(d) Notice of intent to issue civil money 
penalty. If HHS intends to impose a 
civil money penalty in accordance with 
this part, HHS will send a written no-
tice of such intent to the person 
against whom it intends to impose a 
civil money penalty. 

(1) This written notice will be either 
hand delivered, sent by certified mail, 
return receipt requested, or sent by 
overnight delivery service with signa-
ture upon delivery required. The writ-
ten notice must include the following 
elements: 

(i) A description of the findings of 
fact regarding the violations with re-
spect to which the civil money penalty 
is proposed; 

(ii) The basis and reasons why the 
findings of fact subject the person to a 
penalty; 

(iii) Any circumstances described in 
paragraph (b) of this section that were 
considered in determining the amount 
of the proposed penalty; 

(iv) The amount of the proposed pen-
alty; 

(v) An explanation of the person’s 
right to a hearing under any applicable 
administrative hearing process; 

(vi) A statement that failure to re-
quest a hearing within 60 calendar days 
after the date of issuance printed on 
the notice permits the assessment of 
the proposed penalty; and 

(vii) Information explaining how to 
file a request for a hearing and the ad-
dress to which the hearing request 
must be sent. 

(2) The person may request a hearing 
before an ALJ on the proposed penalty 
by filing a request in accordance with 
the procedure to file an appeal speci-
fied in paragraph (f) of this section. 

(e) Failure to request a hearing. If the 
person does not request a hearing with-
in 60 calendar days of the date of 
issuance printed on the notice de-
scribed in paragraph (d) of this section, 
HHS may impose the proposed civil 
money penalty. 

(1) HHS will notify the person in 
writing of any penalty that has been 
imposed, the means by which the per-
son may satisfy the penalty, and the 
date on which the penalty is due. 

(2) A person has no right to appeal a 
penalty with respect to which the per-
son has not timely requested a hearing 
in accordance with paragraph (d) of 
this section. 

(f) Appeal of proposed penalty. Subject 
to paragraph (e)(2) of this section, any 
person against whom HHS proposed to 
impose a civil money penalty may ap-
peal that penalty in accordance with 
the rules and procedures outlined at 45 
CFR part 150, subpart D, excluding 
§§ 150.461, 150.463, and 150.465. 

(g) Enforcement authority—(1) HHS. 
HHS may impose civil money penalties 
up to the maximum amounts specified 
in paragraph (d) of this section for any 
of the violations described in para-
graph (a) of this section. 

(2) OIG. In accordance with the rules 
and procedures of 42 CFR part 1003, and 
in place of imposition of penalties by 
CMS, the OIG may impose civil money 
penalties for violations described in 
paragraph (a)(1)(ii) of this section. 

(h) Settlement authority. Nothing in 
this section limits the authority of 
HHS to settle any issue or case de-
scribed in the notice furnished in ac-
cordance with § 155.285(d) or to com-
promise on any penalty provided for in 
this section. 

(i) Limitations. No action under this 
section will be entertained unless com-
menced, in accordance with § 155.285(d), 
within 6 years from the date on which 
the violation occurred. 

[79 FR 30346, May 27, 2014, as amended at 81 
FR 61581, Sept. 6, 2016] 

Subpart D—Exchange Functions in 
the Individual Market: Eligi-
bility Determinations for Ex-
change Participation and In-
surance Affordability Pro-
grams 

§ 155.300 Definitions and general 
standards for eligibility determina-
tions. 

(a) Definitions. In addition to those 
definitions in § 155.20, for purposes of 
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this subpart, the following terms have 
the following meaning: 

Applicable Children’s Health Insurance 
Program (CHIP) MAGI-based income 
standard means the applicable income 
standard as defined at 42 CFR 
457.310(b)(1), as applied under the State 
plan adopted in accordance with title 
XXI of the Act, or waiver of such plan 
and as certified by the State CHIP 
Agency in accordance with 42 CFR 
457.348(d), for determining eligibility 
for child health assistance and enroll-
ment in a separate child health pro-
gram. 

Applicable Medicaid modified adjusted 
gross income (MAGI)-based income stand-
ard has the same meaning as ‘‘applica-
ble modified adjusted gross income 
standard,’’ as defined at 42 CFR 
435.911(b), as applied under the State 
plan adopted in accordance with title 
XIX of the Act, or waiver of such plan, 
and as certified by the State Medicaid 
agency in accordance with 42 CFR 
435.1200(b)(2) for determining eligibility 
for Medicaid. 

Federal poverty level or FPL means 
the most recently published Federal 
poverty level, updated periodically in 
the FEDERAL REGISTER by the Sec-
retary of Health and Human Services 
under the authority of 42 U.S.C. 9902(2), 
as of the first day of the annual open 
enrollment period for coverage in a 
QHP through the Exchange, as speci-
fied in § 155.410. 

Indian means any individual as de-
fined in section 4(d) of the Indian Self- 
Determination and Education Assist-
ance Act (Pub. L. 93–638). 

Insurance affordability program has 
the same meaning as ‘‘insurance af-
fordability program,’’ as specified in 42 
CFR 435.4. 

MAGI-based income has the same 
meaning as it does in 42 CFR 435.603(e). 

Minimum value when used to describe 
coverage in an eligible employer-spon-
sored plan, means that the employer- 
sponsored plan meets the standards for 
coverage of the total allowed costs of 
benefits set forth in § 156.145. 

Modified Adjusted Gross Income 
(MAGI) has the same meaning as it 
does in 26 CFR 1.36B–1(e)(2). 

Non-citizen means an individual who 
is not a citizen or national of the 
United States, in accordance with sec-

tion 101(a)(3) of the Immigration and 
Nationality Act. 

Qualifying coverage in an eligible em-
ployer-sponsored plan means coverage in 
an eligible employer-sponsored plan 
that meets the affordability and min-
imum value standards specified in 26 
CFR 1.36B–2(c)(3). 

State CHIP Agency means the agency 
that administers a separate child 
health program established by the 
State under title XXI of the Act in ac-
cordance with implementing regula-
tions at 42 CFR 457. 

State Medicaid Agency means the 
agency established or designated by 
the State under title XIX of the Act 
that administers the Medicaid program 
in accordance with implementing regu-
lations at 42 CFR parts 430 through 456. 

Tax dependent has the same meaning 
as the term dependent under section 
152 of the Code. 

Tax filer means an individual, or a 
married couple, who indicates that he, 
she or they expects— 

(1) To file an income tax return for 
the benefit year, in accordance with 26 
U.S.C. 6011, 6012, and implementing reg-
ulations; 

(2) If married (within the meaning of 
26 CFR 1.7703–1), to file a joint tax re-
turn for the benefit year; 

(3) That no other taxpayer will be 
able to claim him, her or them as a tax 
dependent for the benefit year; and 

(4) That he, she, or they expects to 
claim a personal exemption deduction 
under section 151 of the Code on his or 
her tax return for one or more appli-
cants, who may or may not include 
himself or herself and his or her 
spouse. 

(b) Medicaid and CHIP. In general, 
references to Medicaid and CHIP regu-
lations in this subpart refer to those 
regulations as implemented in accord-
ance with rules and procedures which 
are the same as those applied by the 
State Medicaid or State CHIP agency 
or approved by such agency in the 
agreement described in § 155.345(a). 

(c) Attestation. (1) Except as specified 
in paragraph (c)(2) of this section, for 
the purposes of this subpart, an attes-
tation may be made by the application 
filer. 
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(2) The attestations specified in 
§§ 155.310(d)(2)(ii) and 155.315(f)(4)(ii) 
must be provided by the tax filer. 

(d) Reasonably compatible. For pur-
poses of this subpart, the Exchange 
must consider information obtained 
through electronic data sources, other 
information provided by the applicant, 
or other information in the records of 
the Exchange to be reasonably compat-
ible with an applicant’s attestation if 
the difference or discrepancy does not 
impact the eligibility of the applicant, 
including the amount of advance pay-
ments of the premium tax credit or 
category of cost-sharing reductions. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42314, July 15, 2013] 

§ 155.302 Options for conducting eligi-
bility determinations. 

(a) Options for conducting eligibility de-
terminations. The Exchange may satisfy 
the requirements of this subpart— 

(1) Directly, through contracting ar-
rangements in accordance with 
§ 155.110(a), or as a State-based Ex-
change on the Federal platform 
through a Federal platform agreement 
under which HHS carries out eligibility 
determinations and other requirements 
contained within this subpart; or 

(2) Through a combination of the ap-
proach described in paragraph (a)(1) of 
this section and one or both of the op-
tions described in paragraph (b) or (c) 
of this section, subject to the standards 
in paragraph (d) of this section. 

(b) Medicaid and CHIP. Notwith-
standing the requirements of this sub-
part, the Exchange may conduct an as-
sessment of eligibility for Medicaid and 
CHIP, rather than an eligibility deter-
mination for Medicaid and CHIP, pro-
vided that— 

(1) The Exchange makes such an as-
sessment based on the applicable Med-
icaid and CHIP MAGI-based income 
standards and citizenship and immigra-
tion status, using verification rules 
and procedures consistent with 42 CFR 
parts 435 and 457, without regard to 
how such standards are implemented 
by the State Medicaid and CHIP agen-
cies. 

(2) Notices and other activities re-
quired in connection with an eligibility 
determination for Medicaid or CHIP 
are performed by the Exchange con-

sistent with the standards identified in 
this subpart or the State Medicaid or 
CHIP agency consistent with applica-
ble law. 

(3) Applicants found potentially eligible 
for Medicaid or CHIP. When the Ex-
change assesses an applicant as poten-
tially eligible for Medicaid or CHIP 
consistent with the standards in para-
graph (b)(1) of this section, the Ex-
change transmits all information pro-
vided as a part of the application, up-
date, or renewal that initiated the as-
sessment, and any information ob-
tained or verified by the Exchange to 
the State Medicaid agency or CHIP 
agency via secure electronic interface, 
promptly and without undue delay. 

(4) Applicants not found potentially eli-
gible for Medicaid and CHIP. (i) If the 
Exchange conducts an assessment in 
accordance with paragraph (b) of this 
section and finds that an applicant is 
not potentially eligible for Medicaid or 
CHIP based on the applicable Medicaid 
and CHIP MAGI-based income stand-
ards, the Exchange must consider the 
applicant as ineligible for Medicaid and 
CHIP for purposes of determining eligi-
bility for advance payments of the pre-
mium tax credit and cost-sharing re-
ductions and must notify such appli-
cant, and provide him or her with the 
opportunity to— 

(A) Withdraw his or her application 
for Medicaid and CHIP, unless the Ex-
change has assessed the applicant as 
potentially eligible for Medicaid based 
on factors not otherwise considered in 
this subpart, in accordance with 
§ 155.345(b), and provided that the appli-
cation will not be considered with-
drawn if he or she appeals his or her 
eligibility determination for advance 
payments of the premium tax credit or 
cost-sharing reductions and the appeals 
entity described in § 155.500(a) finds 
that the individual is potentially eligi-
ble for Medicaid or CHIP; or 

(B) Request a full determination of 
eligibility for Medicaid and CHIP by 
the applicable State Medicaid and 
CHIP agencies. 

(ii) To the extent that an applicant 
described in paragraph (b)(4)(i) of this 
section requests a full determination of 
eligibility for Medicaid and CHIP, the 
Exchange must— 
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(A) Transmit all information pro-
vided as a part of the application, up-
date, or renewal that initiated the as-
sessment, and any information ob-
tained or verified by the Exchange to 
the State Medicaid agency and CHIP 
agency via secure electronic interface, 
promptly and without undue delay; and 

(B) Consider such an applicant as in-
eligible for Medicaid and CHIP for pur-
poses of determining eligibility for ad-
vance payments of the premium tax 
credit and cost-sharing reductions 
until the State Medicaid or CHIP agen-
cy notifies the Exchange that the ap-
plicant is eligible for Medicaid or 
CHIP. 

(5) The Exchange and the Exchange 
appeals entity adheres to the eligi-
bility determination or appeals deci-
sion for Medicaid or CHIP made by the 
State Medicaid or CHIP agency, or the 
appeals entity for such agency. 

(6) The Exchange and the State Med-
icaid and CHIP agencies enter into an 
agreement specifying their respective 
responsibilities in connection with eli-
gibility determinations for Medicaid 
and CHIP, and provide a copy of such 
agreement to HHS upon request. 

(c) Advance payments of the premium 
tax credit and cost-sharing reductions. 
Notwithstanding the requirements of 
this subpart, the Exchange may imple-
ment a determination of eligibility for 
advance payments of the premium tax 
credit and cost-sharing reductions 
made by HHS, provided that— 

(1) Verifications, notices, and other 
activities required in connection with 
an eligibility determination for ad-
vance payments of the premium tax 
credit and cost-sharing reductions are 
performed by the Exchange in accord-
ance with the standards identified in 
this subpart or by HHS in accordance 
with the agreement described in para-
graph (c)(4) of this section; 

(2) The Exchange transmits all infor-
mation provided as a part of the appli-
cation, update, or renewal that initi-
ated the eligibility determination, and 
any information obtained or verified by 
the Exchange, to HHS via secure elec-
tronic interface, promptly and without 
undue delay; 

(3) The Exchange adheres to the eligi-
bility determination for advance pay-
ments of the premium tax credit and 

cost-sharing reductions made by HHS; 
and 

(4) The Exchange and HHS enter into 
an agreement specifying their respec-
tive responsibilities in connection with 
eligibility determinations for advance 
payments of the premium tax credit 
and cost-sharing reductions. 

(d) Standards. To the extent that as-
sessments of eligibility for Medicaid 
and CHIP based on MAGI or eligibility 
determinations for advance payments 
of the premium tax credit and cost- 
sharing reductions are made in accord-
ance with paragraphs (b) or (c) of this 
section, the Exchange must ensure 
that— 

(1) Eligibility processes for all insur-
ance affordability programs are 
streamlined and coordinated across 
HHS, the Exchange, the State Medicaid 
agency, and the State CHIP agency, as 
applicable; 

(2) Such arrangement does not in-
crease administrative costs and bur-
dens on applicants, enrollees, bene-
ficiaries, or application filers, or in-
crease delay; and 

(3) Applicable requirements under 45 
CFR 155.260, 155.270, and 155.315(i), and 
section 6103 of the Code for the con-
fidentiality, disclosure, maintenance, 
and use of information are met. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42314, July 15, 2013; 81 FR 12341, Mar. 8, 
2016] 

§ 155.305 Eligibility standards. 

(a) Eligibility for enrollment in a QHP 
through the Exchange. The Exchange 
must determine an applicant eligible 
for enrollment in a QHP through the 
Exchange if he or she meets the fol-
lowing requirements: 

(1) Citizenship, status as a national, or 
lawful presence. Is a citizen or national 
of the United States, or is a non-citizen 
who is lawfully present in the United 
States, and is reasonably expected to 
be a citizen, national, or a non-citizen 
who is lawfully present for the entire 
period for which enrollment is sought; 

(2) Incarceration. Is not incarcerated, 
other than incarceration pending the 
disposition of charges; and 

(3) Residency. Meets the applicable 
residency standard identified in this 
paragraph (a)(3). 
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(i) For an individual who is age 21 
and over, is not living in an institution 
as defined in 42 CFR 435.403(b), is capa-
ble of indicating intent, and is not re-
ceiving an optional State supple-
mentary payment as addressed in 42 
CFR 435.403(f), the service area of the 
Exchange of the individual is the serv-
ice areas of the Exchange in which he 
or she is living and— 

(A) Intends to reside, including with-
out a fixed address; or 

(B) Has entered with a job commit-
ment or is seeking employment 
(whether or not currently employed). 

(ii) For an individual who is under 
the age of 21, is not living in an institu-
tion as defined in 42 CFR 435.403(b), is 
not eligible for Medicaid based on re-
ceipt of assistance under title IV–E of 
the Social Security Act as addressed in 
42 CFR 435.403(g), is not emancipated, 
is not receiving an optional State sup-
plementary payment as addressed in 42 
CFR 435.403(f), the Exchange service 
area of the individual— 

(A) Is the service area of the Ex-
change in which he or she resides, in-
cluding without a fixed address; or 

(B) Is the service area of the Ex-
change of a parent or caretaker, estab-
lished in accordance with paragraph 
(a)(3)(i) of this section, with whom the 
individual resides. 

(iii) Other special circumstances. In the 
case of an individual who is not de-
scribed in paragraphs (a)(3)(i) or (ii) of 
this section, the Exchange must apply 
the residency requirements described 
in 42 CFR 435.403 with respect to the 
service area of the Exchange. 

(iv) Special rule for tax households with 
members in multiple Exchange service 
areas. (A) Except as specified in para-
graph (a)(3)(iv)(B) of this section if all 
of the members of a tax household are 
not within the same Exchange service 
area, in accordance with the applicable 
standards in paragraphs (a)(3)(i), (ii), 
and (iii) of this section, any member of 
the tax household may enroll in a QHP 
through any of the Exchanges for 
which one of the tax filers meets the 
residency standard. 

(B) If both spouses in a tax household 
enroll in a QHP through the same Ex-
change, a tax dependent may only en-
roll in a QHP through that Exchange, 
or through the Exchange that services 

the area in which the dependent meets 
a residency standard described in para-
graphs (a)(3)(i), (ii), or (iii) of this sec-
tion. 

(v) Temporary absence. The Exchange 
may not deny or terminate an individ-
ual’s eligibility for enrollment in a 
QHP through the Exchange if the indi-
vidual meets the standards in para-
graph (a)(3) of this section but for a 
temporary absence from the service 
area of the Exchange and intends to re-
turn when the purpose of the absence 
has been accomplished. 

(b) Eligibility for QHP enrollment peri-
ods. The Exchange must determine an 
applicant eligible for an enrollment pe-
riod if he or she meets the criteria for 
an enrollment period, as specified in 
§§ 155.410 and 155.420. 

(c) Eligibility for Medicaid. The Ex-
change must determine an applicant 
eligible for Medicaid if he or she meets 
the non-financial eligibility criteria for 
Medicaid for populations whose eligi-
bility is based on MAGI-based income, 
as certified by the Medicaid agency in 
accordance with 42 CFR 435.1200(b)(2), 
has a household income, as defined in 
42 CFR 435.603(d), that is at or below 
the applicable Medicaid MAGI-based 
income standard as defined in 42 CFR 
435.911(b)(1) and— 

(1) Is a pregnant woman, as defined in 
the Medicaid State Plan in accordance 
with 42 CFR 435.4; 

(2) Is under age 19; 
(3) Is a parent or caretaker relative 

of a dependent child, as defined in the 
Medicaid State plan in accordance with 
42 CFR 435.4; or 

(4) Is not described in paragraph 
(c)(1), (2), or (3) of this section, is under 
age 65 and is not entitled to or enrolled 
for benefits under part A of title XVIII 
of the Social Security Act, or enrolled 
for benefits under part B of title XVIII 
of the Social Security Act. 

(d) Eligibility for CHIP. The Exchange 
must determine an applicant eligible 
for CHIP if he or she meets the require-
ments of 42 CFR 457.310 through 457.320 
and has a household income, as defined 
in 42 CFR 435.603(d), at or below the ap-
plicable CHIP MAGI-based income 
standard. 

(e) Eligibility for BHP. If a BHP is op-
erating in the service area of the Ex-
change, the Exchange must determine 
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an applicant eligible for the BHP if he 
or she meets the requirements speci-
fied in section 1331(e) of the Affordable 
Care Act and regulations implementing 
that section. 

(f) Eligibility for advance payments of 
the premium tax credit—(1) In general. 
The Exchange must determine a tax 
filer eligible for advance payments of 
the premium tax credit if the Exchange 
determines that— 

(i) He or she is expected to have a 
household income, as defined in 26 CFR 
1.36B–1(e), of greater than or equal to 
100 percent but not more than 400 per-
cent of the FPL for the benefit year for 
which coverage is requested; and 

(ii) One or more applicants for whom 
the tax filer expects to claim a per-
sonal exemption deduction on his or 
her tax return for the benefit year, in-
cluding the tax filer and his or her 
spouse— 

(A) Meets the requirements for eligi-
bility for enrollment in a QHP through 
the Exchange, as specified in paragraph 
(a) of this section; and 

(B) Is not eligible for minimum es-
sential coverage, with the exception of 
coverage in the individual market, in 
accordance with section 26 CFR 1.36B– 
2(a)(2) and (c). 

(2) Special rule for non-citizens who are 
lawfully present and who are ineligible 
for Medicaid by reason of immigration 
status. The Exchange must determine a 
tax filer eligible for advance payments 
of the premium tax credit if the Ex-
change determines that— 

(i) He or she meets the requirements 
specified in paragraph (f)(1) of this sec-
tion, except for paragraph (f)(1)(i); 

(ii) He or she is expected to have a 
household income, as defined in 26 CFR 
1.36B–1(e) of less than 100 percent of the 
FPL for the benefit year for which cov-
erage is requested; and 

(iii) One or more applicants for whom 
the tax filer expects to claim a per-
sonal exemption deduction on his or 
her tax return for the benefit year, in-
cluding the tax filer and his or her 
spouse, is a non-citizen who is lawfully 
present and ineligible for Medicaid by 
reason of immigration status, in ac-
cordance with 26 CFR 1.36B–2(b)(5). 

(3) Enrollment required. The Exchange 
may provide advance payments of the 
premium tax credit on behalf of a tax 

filer only if one or more applicants for 
whom the tax filer attests that he or 
she expects to claim a personal exemp-
tion deduction for the benefit year, in-
cluding the tax filer and his or her 
spouse, is enrolled in a QHP that is not 
a catastrophic plan, through the Ex-
change. 

(4) Compliance with filing requirement. 
The Exchange may not determine a tax 
filer eligible for advance payments of 
the premium tax credit if HHS notifies 
the Exchange as part of the process de-
scribed in § 155.320(c)(3) that advance 
payments of the premium tax credit 
were made on behalf of the tax filer or 
either spouse if the tax filer is a mar-
ried couple for a year for which tax 
data would be utilized for verification 
of household income and family size in 
accordance with § 155.320(c)(1)(i), and 
the tax filer or his or her spouse did 
not comply with the requirement to 
file an income tax return for that year 
as required by 26 U.S.C. 6011, 6012, and 
implementing regulations and rec-
oncile the advance payments of the 
premium tax credit for that period. 

(5) Calculation of advance payments of 
the premium tax credit. The Exchange 
must calculate advance payments of 
the premium tax credit in accordance 
with 26 CFR 1.36B–3. 

(6) Collection of Social Security num-
bers. The Exchange must require an ap-
plication filer to provide the Social Se-
curity number of a tax filer who is not 
an applicant only if an applicant at-
tests that the tax filer has a Social Se-
curity number and filed a tax return 
for the year for which tax data would 
be utilized for verification of household 
income and family size. 

(g) Eligibility for cost-sharing reduc-
tions—(1) Eligibility criteria. (i) The Ex-
change must determine an applicant 
eligible for cost-sharing reductions if 
he or she— 

(A) Meets the requirements for eligi-
bility for enrollment in a QHP through 
the Exchange, as specified in paragraph 
(a) of this section; 

(B) Meets the requirements for ad-
vance payments of the premium tax 
credit, as specified in paragraph (f) of 
this section; and 
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(C) Is expected to have a household 
income that does not exceed 250 per-
cent of the FPL, for the benefit year 
for which coverage is requested. 

(ii) The Exchange may only provide 
cost-sharing reductions to an enrollee 
who is not an Indian if he or she is en-
rolled through the Exchange in a sil-
ver-level QHP, as defined by section 
1302(d)(1)(B) of the Affordable Care Act. 

(2) Eligibility categories. The Exchange 
must use the following eligibility cat-
egories for cost-sharing reductions 
when making eligibility determina-
tions under this section— 

(i) An individual who is expected to 
have a household income greater than 
or equal to 100 percent of the FPL and 
less than or equal to 150 percent of the 
FPL for the benefit year for which cov-
erage is requested, or for an individual 
who is eligible for advance payments of 
the premium tax credit under para-
graph (f)(2) of this section, a household 
income less than 100 percent of the 
FPL for the benefit year for which cov-
erage is requested; 

(ii) An individual is expected to have 
a household income greater than 150 
percent of the FPL and less than or 
equal to 200 percent of the FPL for the 
benefit year for which coverage is re-
quested; and 

(iii) An individual who is expected to 
have a household income greater than 
200 percent of the FPL and less than or 
equal to 250 percent of the FPL for the 
benefit year for which coverage is re-
quested. 

(3) Special rule for family policies. To 
the extent that an enrollment in a QHP 
in the individual market offered 
through an Exchange under a single 
policy covers two or more individuals 
who, if they were to enroll in separate 
individual policies would be eligible for 
different cost sharing, the Exchange 
must deem the individuals under such 
policy to be collectively eligible only 
for the category of eligibility last list-
ed below for which all the individuals 
covered by the policy would be eligible: 

(i) Individuals not eligible for 
changes to cost sharing; 

(ii) Individuals described in 
§ 155.350(b) (the special cost-sharing 
rule for Indians regardless of income); 

(iii) Individuals described in para-
graph (g)(2)(iii) of this section; 

(iv) Individuals described in para-
graph (g)(2)(ii) of this section; 

(v) Individuals described in para-
graph (g)(2)(i) of this section; and 

(vi) Individuals described in 
§ 155.350(a) (the cost-sharing rule for In-
dians with household incomes under 300 
percent of the FPL). 

(4) For the purposes of paragraph (g) 
of this section, ‘‘household income’’ 
means household income as defined in 
section 36B(d)(2) of the Code. 

(h) Eligibility for enrollment through 
the Exchange in a QHP that is a cata-
strophic plan. The Exchange must de-
termine an applicant eligible for en-
rollment in a QHP through the Ex-
change in a QHP that is a catastrophic 
plan as defined by section 1302(e) of the 
Affordable Care Act, if he or she has 
met the requirements for eligibility for 
enrollment in a QHP through the Ex-
change, in accordance with § 155.305(a), 
and either— 

(1) Has not attained the age of 30 be-
fore the beginning of the plan year; or 

(2) Has a certification in effect for 
any plan year that he or she is exempt 
from the requirement to maintain min-
imum essential coverage under section 
5000A of the Code by reason of— 

(i) Section 5000A(e)(1) of the Code (re-
lating to individuals without afford-
able coverage); or 

(ii) Section 5000A(e)(5) of the Code 
(relating to individuals with hard-
ships). 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 42315, July 15, 
2013] 

§ 155.310 Eligibility process. 

(a) Application—(1) Accepting applica-
tions. The Exchange must accept appli-
cations from individuals in the form 
and manner specified in § 155.405. 

(2) Information collection from non-ap-
plicants. The Exchange may not request 
information regarding citizenship, sta-
tus as a national, or immigration sta-
tus for an individual who is not seeking 
coverage for himself or herself on any 
application or supplemental form. 

(3) Collection of Social Security num-
bers. (i) The Exchange must require an 
applicant who has a Social Security 
number to provide such number to the 
Exchange. 
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(ii) The Exchange may not require an 
individual who is not seeking coverage 
for himself or herself to provide a So-
cial Security number, except as speci-
fied in § 155.305(f)(6). 

(b) Applicant choice for Exchange to de-
termine eligibility for insurance afford-
ability programs. The Exchange must 
permit an applicant to request only an 
eligibility determination for enroll-
ment in a QHP through the Exchange; 
however, the Exchange may not permit 
an applicant to request an eligibility 
determination for less than all insur-
ance affordability programs. 

(c) Timing. The Exchange must accept 
an application and make an eligibility 
determination for an applicant seeking 
an eligibility determination at any 
point in time during the year. 

(d) Determination of eligibility. (1) The 
Exchange must determine an appli-
cant’s eligibility, in accordance with 
the standards specified in § 155.305. 

(2) Special rules relating to advance 
payments of the premium tax credit. (i) 
The Exchange must permit an enrollee 
to accept less than the full amount of 
advance payments of the premium tax 
credit for which he or she is deter-
mined eligible. 

(ii) The Exchange may authorize ad-
vance payments of the premium tax 
credit on behalf of a tax filer only if 
the Exchange first obtains necessary 
attestations from the tax filer regard-
ing advance payments of the premium 
tax credit, including, but not limited 
to attestations that— 

(A) He or she will file an income tax 
return for the benefit year, in accord-
ance with 26 U.S.C. 6011, 6012, and im-
plementing regulations; 

(B) If married (within the meaning of 
26 CFR 1.7703–1), he or she will file a 
joint tax return for the benefit year; 

(C) No other taxpayer will be able to 
claim him or her as a tax dependent for 
the benefit year; and 

(D) He or she will claim a personal 
exemption deduction on his or her tax 
return for the applicants identified as 
members of his or her family, including 
the tax filer and his or her spouse, in 
accordance with § 155.320(c)(3)(i). 

(3) Special rule relating to Medicaid and 
CHIP. To the extent that the Exchange 
determines an applicant eligible for 
Medicaid or CHIP, the Exchange must 

notify the State Medicaid or CHIP 
agency and transmit all information 
from the records of the Exchange to 
the State Medicaid or CHIP agency, 
promptly and without undue delay, 
that is necessary for such agency to 
provide the applicant with coverage. 

(e) Timeliness standards. (1) The Ex-
change must determine eligibility 
promptly and without undue delay. 

(2) The Exchange must assess the 
timeliness of eligibility determinations 
based on the period from the date of 
application or transfer from an agency 
administering an insurance afford-
ability program to the date the Ex-
change notifies the applicant of its de-
cision or the date the Exchange trans-
fers the application to another agency 
administering an insurance afford-
ability program, when applicable. 

(f) Effective dates for eligibility. Upon 
making an eligibility determination, 
the Exchange must implement the eli-
gibility determination under this sec-
tion for enrollment in a QHP through 
the Exchange, advance payments of the 
premium tax credit, and cost-sharing 
reductions as follows— 

(1) For an initial eligibility deter-
mination, in accordance with the dates 
specified in §§ 155.410(c) and (f) and 
155.420(b), as applicable, 

(2) For a redetermination, in accord-
ance with the dates specified in 
§§ 155.330(f) and 155.335(i), as applicable. 

(g) Notification of eligibility determina-
tion. The Exchange must provide time-
ly written notice to an applicant of any 
eligibility determination made in ac-
cordance with this subpart. 

(h) Notice of an employee’s receipt of 
advance payments of the premium tax 
credit and cost-sharing reductions to an 
employer. The Exchange must notify an 
employer that an employee has been 
determined eligible for advance pay-
ments of the premium tax credit and 
cost-sharing reductions and has en-
rolled in a qualified health plan 
through the Exchange within a reason-
able timeframe following a determina-
tion that the employee is eligible for 
advance payments of the premium tax 
credit and cost-sharing reductions in 
accordance with § 155.305(g) or 
§ 155.350(a) and enrollment by the em-
ployee in a qualified health plan 
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through the Exchange. Such notice 
must: 

(1) Identify the employee; 
(2) Indicate that the employee has 

been determined eligible advance pay-
ments of the premium tax credit and 
cost-sharing reductions and has en-
rolled in a qualified health plan 
through the Exchange; 

(3) Indicate that, if the employer has 
50 or more full-time employees, the 
employer may be liable for the pay-
ment assessed under section 4980H of 
the Code; and 

(4) Notify the employer of the right 
to appeal the determination. 

(i) Certification program for employers. 
As part of its determination of whether 
an employer has a liability under sec-
tion 4980H of the Code, the Internal 
Revenue Service will adopt methods to 
certify to an employer that one or 
more employees has enrolled for one or 
more months during a year in a QHP 
for which a premium tax credit or cost- 
sharing reduction is allowed or paid. 

(j) Duration of eligibility determinations 
without enrollment. To the extent that 
an applicant who is determined eligible 
for enrollment in a QHP through the 
Exchange does not select a QHP within 
his or her enrollment period, or is not 
eligible for an enrollment period, in ac-
cordance with subpart E, and seeks a 
new enrollment period prior to the date 
on which his or her eligibility is rede-
termined in accordance with § 155.335, 
the Exchange must require the appli-
cant to attest as to whether informa-
tion affecting his or her eligibility has 
changed since his or her most recent 
eligibility determination before deter-
mining his or her eligibility for a spe-
cial enrollment period, and must proc-
ess any changes reported in accordance 
with the procedures specified in 
§ 155.330. 

(k) Incomplete application. If an appli-
cation filer submits an application that 
does not include sufficient information 
for the Exchange to conduct an eligi-
bility determination for enrollment in 
a QHP through the Exchange or for in-
surance affordability programs, if ap-
plicable, the Exchange must— 

(1) Provide notice to the applicant in-
dicating that information necessary to 
complete an eligibility determination 
is missing, specifying the missing in-

formation, and providing instructions 
on how to provide the missing informa-
tion; and 

(2) Provide the applicant with a pe-
riod of no less than 10 days and no 
more than 90 days from the date on 
which the notice described in para-
graph (k)(1) of this section is sent to 
the applicant to provide the informa-
tion needed to complete the applica-
tion to the Exchange. 

(3) During the period described in 
paragraph (k)(2) of this section, the Ex-
change must not proceed with an appli-
cant’s eligibility determination or pro-
vide advance payments of the premium 
tax credit or cost-sharing reductions, 
unless an application filer has provided 
sufficient information to determine his 
or her eligibility for enrollment in a 
QHP through the Exchange, in which 
case the Exchange must make such a 
determination for enrollment in a 
QHP. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42314, July 15, 2013; 78 FR 54136, Aug. 30, 
2013; 81 FR 12341, Mar. 8, 2016] 

§ 155.315 Verification process related 
to eligibility for enrollment in a 
QHP through the Exchange. 

(a) General requirement. Unless a re-
quest for modification is granted in ac-
cordance with paragraph (h) of this sec-
tion, the Exchange must verify or ob-
tain information as provided in this 
section in order to determine that an 
applicant is eligible for enrollment in a 
QHP through the Exchange. 

(b) Validation of Social Security num-
ber. (1) For any individual who provides 
his or her Social Security number to 
the Exchange, the Exchange must 
transmit the Social Security number 
and other identifying information to 
HHS, which will submit it to the Social 
Security Administration. 

(2) To the extent that the Exchange 
is unable to validate an individual’s 
Social Security number through the 
Social Security Administration, or the 
Social Security Administration indi-
cates that the individual is deceased, 
the Exchange must follow the proce-
dures specified in paragraph (f) of this 
section, except that the Exchange must 
provide the individual with a period of 
90 days from the date on which the no-
tice described in paragraph (f)(2)(i) of 
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this section is received for the appli-
cant to provide satisfactory documen-
tary evidence or resolve the inconsist-
ency with the Social Security Adminis-
tration. The date on which the notice 
is received means 5 days after the date 
on the notice, unless the individual 
demonstrates that he or she did not re-
ceive the notice within the 5 day pe-
riod. 

(c) Verification of citizenship, status as 
a national, or lawful presence—(1) 
Verification with records from the Social 
Security Administration. For an appli-
cant who attests to citizenship and has 
a Social Security number, the Ex-
change must transmit the applicant’s 
Social Security number and other iden-
tifying information to HHS, which will 
submit it to the Social Security Ad-
ministration. 

(2) Verification with the records of the 
Department of Homeland Security. For an 
applicant who has documentation that 
can be verified through the Depart-
ment of Homeland Security and who 
attests to lawful presence, or who at-
tests to citizenship and for whom the 
Exchange cannot substantiate a claim 
of citizenship through the Social Secu-
rity Administration, the Exchange 
must transmit information from the 
applicant’s documentation and other 
identifying information to HHS, which 
will submit necessary information to 
the Department of Homeland Security 
for verification. 

(3) Inconsistencies and inability to 
verify information. For an applicant who 
attests to citizenship, status as a na-
tional, or lawful presence, and for 
whom the Exchange cannot verify such 
attestation through the Social Secu-
rity Administration or the Department 
of Homeland Security, the Exchange 
must follow the procedures specified in 
paragraph (f) of this section, except 
that the Exchange must provide the 
applicant with a period of 90 days from 
the date on which the notice described 
in paragraph (f)(2)(i) of this section is 
received for the applicant to provide 
satisfactory documentary evidence or 
resolve the inconsistency with the So-
cial Security Administration or the 
Department of Homeland Security, as 
applicable. The date on which the no-
tice is received means 5 days after the 
date on the notice, unless the applicant 

demonstrates that he or she did not re-
ceive the notice within the 5 day pe-
riod. 

(d) Verification of residency. The Ex-
change must verify an applicant’s at-
testation that he or she meets the 
standards of § 155.305(a)(3) as follows— 

(1) Except as provided in paragraphs 
(d)(3) and (4) of this section, accept his 
or her attestation without further 
verification; or 

(2) Examine electronic data sources 
that are available to the Exchange and 
which have been approved by HHS for 
this purpose, based on evidence show-
ing that such data sources are suffi-
ciently current and accurate, and mini-
mize administrative costs and burdens. 

(3) If information provided by an ap-
plicant regarding residency is not rea-
sonably compatible with other infor-
mation provided by the individual or in 
the records of the Exchange the Ex-
change must examine information in 
data sources that are available to the 
Exchange and which have been ap-
proved by HHS for this purpose, based 
on evidence showing that such data 
sources are sufficiently current and ac-
curate. 

(4) If the information in such data 
sources is not reasonably compatible 
with the information provided by the 
applicant, the Exchange must follow 
the procedures specified in paragraph 
(f) of this section. Evidence of immi-
gration status may not be used to de-
termine that an applicant is not a resi-
dent of the Exchange service area. 

(e) Verification of incarceration status. 
The Exchange must verify an appli-
cant’s attestation that he or she meets 
the requirements of § 155.305(a)(2) by— 

(1) Relying on any electronic data 
sources that are available to the Ex-
change and which have been approved 
by HHS for this purpose, based on evi-
dence showing that such data sources 
are sufficiently current, accurate, and 
offer less administrative complexity 
than paper verification; or 

(2) Except as provided in paragraph 
(e)(3) of this section, if an approved 
data source is unavailable, accepting 
his or her attestation without further 
verification. 

(3) To the extent that an applicant’s 
attestation is not reasonably compat-
ible with information from approved 
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data sources described in paragraph 
(e)(1) of this section or other informa-
tion provided by the applicant or in the 
records of the Exchange, the Exchange 
must follow the procedures specified in 
§ 155.315(f). 

(f) Inconsistencies. Except as other-
wise specified in this subpart, for an 
applicant for whom the Exchange can-
not verify information required to de-
termine eligibility for enrollment in a 
QHP through the Exchange, advance 
payments of the premium tax credit, 
and cost-sharing reductions, including 
when electronic data is required in ac-
cordance with this subpart but data for 
individuals relevant to the eligibility 
determination are not included in such 
data sources or when electronic data 
from IRS, DHS, or SSA is required but 
it is not reasonably expected that data 
sources will be available within 1 day 
of the initial request to the data 
source, the Exchange: 

(1) Must make a reasonable effort to 
identify and address the causes of such 
inconsistency, including through typo-
graphical or other clerical errors, by 
contacting the application filer to con-
firm the accuracy of the information 
submitted by the application filer; 

(2) If unable to resolve the inconsist-
ency through the process described in 
paragraph (f)(1) of this section, must— 

(i) Provide notice to the applicant re-
garding the inconsistency; and 

(ii) Provide the applicant with a pe-
riod of 90 days from the date on which 
the notice described in paragraph 
(f)(2)(i) of this section is sent to the ap-
plicant to either present satisfactory 
documentary evidence via the channels 
available for the submission of an ap-
plication, as described in § 155.405(c), 
except for by telephone through a call 
center, or otherwise resolve the incon-
sistency. 

(3) May extend the period described 
in paragraph (f)(2)(ii) of this section for 
an applicant if the applicant dem-
onstrates that a good faith effort has 
been made to obtain the required docu-
mentation during the period. 

(4) During the periods described in 
paragraphs (f)(1) and (f)(2)(ii) of this 
section, must: 

(i) Proceed with all other elements of 
eligibility determination using the ap-
plicant’s attestation, and provide eligi-

bility for enrollment in a QHP to the 
extent that an applicant is otherwise 
qualified; and 

(ii) Ensure that advance payments of 
the premium tax credit and cost-shar-
ing reductions are provided on behalf of 
an applicant within this period who is 
otherwise qualified for such payments 
and reductions, as described in § 155.305, 
if the tax filer attests to the Exchange 
that he or she understands that any ad-
vance payments of the premium tax 
credit paid on his or her behalf are sub-
ject to reconciliation. 

(5) If, after the period described in 
paragraph (f)(2)(ii) of this section, the 
Exchange remains unable to verify the 
attestation, the Exchange must deter-
mine the applicant’s eligibility based 
on the information available from the 
data sources specified in this subpart, 
unless such applicant qualifies for the 
exception provided under paragraph (g) 
of this section, and notify the appli-
cant of such determination in accord-
ance with the notice requirements 
specified in § 155.310(g), including notice 
that the Exchange is unable to verify 
the attestation. 

(6) When electronic data to support 
the verifications specified in § 155.315(d) 
or § 155.320(b) is required but it is not 
reasonably expected that data sources 
will be available within 1 day of the 
initial request to the data source, the 
Exchange must accept the applicant’s 
attestation regarding the factor of eli-
gibility for which the unavailable data 
source is relevant. 

(g) Exception for special circumstances. 
For an applicant who does not have 
documentation with which to resolve 
the inconsistency through the process 
described in paragraph (f)(2) of this sec-
tion because such documentation does 
not exist or is not reasonably available 
and for whom the Exchange is unable 
to otherwise resolve the inconsistency, 
with the exception of an inconsistency 
related to citizenship or immigration 
status, the Exchange must provide an 
exception, on a case-by-case basis, to 
accept an applicant’s attestation as to 
the information which cannot other-
wise be verified along with an expla-
nation of circumstances as to why the 
applicant does not have documenta-
tion. 
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(h) Flexibility in information collection 
and verification. HHS may approve an 
Exchange Blueprint in accordance with 
§ 155.105(d) or a significant change to 
the Exchange Blueprint in accordance 
with § 155.105(e) to modify the methods 
to be used for collection of information 
and verification of information as set 
forth in this subpart, as well as the 
specific information required to be col-
lected, provided that HHS finds that 
such modification would reduce the ad-
ministrative costs and burdens on indi-
viduals while maintaining accuracy 
and minimizing delay, that it would 
not undermine coordination with Med-
icaid and CHIP, and that applicable re-
quirements under §§ 155.260, 155.270, 
paragraph (i) of this section, and sec-
tion 6103 of the Code with respect to 
the confidentiality, disclosure, mainte-
nance, or use of such information will 
be met. 

(i) Applicant information. The Ex-
change must not require an applicant 
to provide information beyond the min-
imum necessary to support the eligi-
bility and enrollment processes of the 
Exchange, Medicaid, CHIP, and the 
BHP, if a BHP is operating in the serv-
ice area of the Exchange, described in 
this subpart. 

(j) Verification related to eligibility for 
enrollment through the Exchange in a 
QHP that is a catastrophic plan. The Ex-
change must verify an applicant’s at-
testation that he or she meets the re-
quirements of § 155.305(h) by— 

(1) Verifying the applicant’s attesta-
tion of age as follows— 

(i) Except as provided in paragraph 
(j)(1)(iii) of this section, accepting his 
or her attestation without further 
verification; or 

(ii) Examining electronic data 
sources that are available to the Ex-
change and which have been approved 
by HHS for this purpose, based on evi-
dence showing that such data sources 
are sufficiently current and accurate, 
and minimize administrative costs and 
burdens. 

(iii) If information regarding age is 
not reasonably compatible with other 
information provided by the individual 
or in the records of the Exchange, the 
Exchange must examine information in 
data sources that are available to the 
Exchange and which have been ap-

proved by HHS for this purpose based 
on evidence showing that such data 
sources are sufficiently current and ac-
curate. 

(2) Verifying that an applicant has a 
certification of exemption in effect as 
described in § 155.305(h)(2). 

(3) To the extent that the Exchange 
is unable to verify the information re-
quired to determine eligibility for en-
rollment through the Exchange in a 
QHP that is a catastrophic plan as de-
scribed in paragraphs (j)(1) and (2) of 
this section, the Exchange must follow 
the procedures specified in § 155.315(f), 
except for § 155.315(f)(4). 

[77 FR 18444, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012; 78 FR 42316, July 15, 
2013] 

§ 155.320 Verification process related 
to eligibility for insurance afford-
ability programs. 

(a) General requirements. (1) The Ex-
change must verify information in ac-
cordance with this section only for an 
applicant or tax filer who requested an 
eligibility determination for insurance 
affordability programs in accordance 
with § 155.310(b). 

(2) Unless a request for modification 
is granted in accordance with 
§ 155.315(h), the Exchange must verify 
or obtain information in accordance 
with this section before making an eli-
gibility determination for insurance af-
fordability programs, and must use 
such information in such determina-
tion. 

(b) Verification of eligibility for min-
imum essential coverage other than 
through an eligible employer-sponsored 
plan. (1)(i) The Exchange must verify 
whether an applicant is eligible for 
minimum essential coverage other 
than through an eligible employer- 
sponsored plan, Medicaid, CHIP, or the 
BHP, using information obtained by 
transmitting identifying information 
specified by HHS to HHS for 
verification purposes. 

(ii) The Exchange must verify wheth-
er an applicant has already been deter-
mined eligible for coverage through 
Medicaid, CHIP, or the BHP, if a BHP 
is operating in the service area of the 
Exchange, within the State or States 
in which the Exchange operates using 
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information obtained from the agen-
cies administering such programs. 

(2) Consistent with § 164.512(k)(6)(i) of 
this subchapter, the disclosure to HHS 
of information regarding eligibility for 
and enrollment in a health plan, which 
may be considered protected health in-
formation, as that term is defined in 
§ 160.103 of this subchapter, is expressly 
authorized, for the purposes of 
verification of applicant eligibility for 
minimum essential coverage as part of 
the eligibility determination process 
for advance payments of the premium 
tax credit or cost-sharing reductions. 

(c) Verification of household income 
and family/household size—(1) Data—(i) 
Data regarding annual household income. 
(A) For all individuals whose income is 
counted in calculating a tax filer’s 
household income, as defined in 26 CFR 
1.36B–1(e), or an applicant’s household 
income, calculated in accordance with 
42 CFR 435.603(d), and for whom the Ex-
change has a Social Security number, 
the Exchange must request tax return 
data regarding MAGI and family size 
from the Secretary of the Treasury and 
data regarding Social security benefits 
described in 26 CFR 1.36B–1(e)(2)(iii) 
from the Commissioner of Social Secu-
rity by transmitting identifying infor-
mation specified by HHS to HHS. 

(B) If the identifying information for 
one or more individuals does not match 
a tax record on file with the Secretary 
of the Treasury that may be disclosed 
in accordance with section 6103(l)(21) of 
the Code and its accompanying regula-
tions, the Exchange must proceed in 
accordance with § 155.315(f)(1). 

(ii) Data regarding MAGI-based income. 
For all individuals whose income is 
counted in calculating a tax filer’s 
household income, as defined in 26 CFR 
1.36B–1(e), or an applicant’s household 
income, calculated in accordance with 
42 CFR 435.603(d), the Exchange must 
request data regarding MAGI-based in-
come in accordance with 42 CFR 
435.948(a). 

(2) Verification process for Medicaid 
and CHIP—(i) Household size. (A) The 
Exchange must verify household size in 
accordance with 42 CFR 435.945(a) or 
through other reasonable verification 
procedures consistent with the require-
ments in 42 CFR 435.952. 

(B) The Exchange must verify the in-
formation in paragraph (c)(2)(i)(A) of 
this section by accepting an applicant’s 
attestation without further 
verification, unless the Exchange finds 
that an applicant’s attestation to the 
individuals that comprise his or her 
household for Medicaid and CHIP is not 
reasonably compatible with other in-
formation provided by the application 
filer for the applicant or in the records 
of the Exchange, in which case the Ex-
change must utilize data obtained 
through electronic data sources to 
verify the attestation. If such data 
sources are unavailable or information 
in such data sources is not reasonably 
compatible with the applicant’s attes-
tation, the Exchange must request ad-
ditional documentation to support the 
attestation within the procedures spec-
ified in 42 CFR 435.952. 

(ii) Verification process for MAGI-based 
household income. The Exchange must 
verify MAGI-based income, within the 
meaning of 42 CFR 435.603(d), for the 
household described in paragraph 
(c)(2)(i) in accordance with the proce-
dures specified in Medicaid regulations 
42 CFR 435.945, 42 CFR 435.948, and 42 
CFR 435.952 and CHIP regulations at 42 
CFR 457.380. 

(3) Verification process for advance 
payments of the premium tax credit and 
cost-sharing reductions—(i) Family size. 
(A) The Exchange must require an ap-
plicant to attest to the individuals 
that comprise a tax filer’s family for 
advance payments of the premium tax 
credit and cost-sharing reductions. 

(B) To the extent that the applicant 
attests that the information described 
in paragraph (c)(1)(i) of this section 
represents an accurate projection of a 
tax filer’s family size for the benefit 
year for which coverage is requested, 
the Exchange must determine the tax 
filer’s eligibility for advance payments 
of the premium tax credit and cost- 
sharing reductions based on the family 
size data in paragraph (c)(1)(i) of this 
section. 

(C) To the extent that the data de-
scribed in paragraph (c)(1)(i) of this 
section is unavailable, or an applicant 
attests that a change in circumstances 
has occurred or is reasonably expected 
to occur, and so it does not represent 
an accurate projection of a tax filer’s 
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family size for the benefit year for 
which coverage is requested, the Ex-
change must verify the tax filer’s fam-
ily size for advance payments of the 
premium tax credit and cost-sharing 
reductions by accepting an applicant’s 
attestation without further 
verification, except as specified in 
paragraph (c)(3)(i)(D) of this section. 

(D) If the Exchange finds that an ap-
plicant’s attestation of a tax filer’s 
family size is not reasonably compat-
ible with other information provided 
by the application filer for the family 
or in the records of the Exchange, with 
the exception of the data described in 
paragraph (c)(1)(i) of this section, the 
Exchange must utilize data obtained 
through other electronic data sources 
to verify the attestation. If such data 
sources are unavailable or information 
in such data sources is not reasonably 
compatible with the applicant’s attes-
tation, the Exchange must request ad-
ditional documentation to support the 
attestation within the procedures spec-
ified in § 155.315(f). 

(E) The Exchange must verify that 
neither advance payments of the pre-
mium tax credit nor cost-sharing re-
ductions are being provided on behalf 
of an individual using information ob-
tained by transmitting identifying in-
formation specified by HHS to HHS. 

(ii) Basic verification process for an-
nual household income. (A) The Ex-
change must compute annual house-
hold income for the family described in 
paragraph (c)(3)(i)(A) of this section 
based on the data described in para-
graph (c)(1)(i) of this section; 

(B) The Exchange must require the 
applicant to attest regarding a tax fil-
er’s projected annual household in-
come; 

(C) To the extent that the applicant’s 
attestation indicates that the informa-
tion described in paragraph (c)(3)(ii)(A) 
of this section represents an accurate 
projection of the tax filer’s household 
income for the benefit year for which 
coverage is requested, the Exchange 
must determine the tax filer’s eligi-
bility for advance payments of the pre-
mium tax credit and cost-sharing re-
ductions based on the household in-
come data in paragraph (c)(3)(ii)(A) of 
this section. 

(D) To the extent that the data de-
scribed in paragraph (c)(1)(i) of this 
section is unavailable, or an applicant 
attests that a change in circumstances 
has occurred or is reasonably expected 
to occur, and so it does not represent 
an accurate projection of the tax filer’s 
household income for the benefit year 
for which coverage is requested, the 
Exchange must require the applicant 
to attest to the tax filer’s projected 
household income for the benefit year 
for which coverage is requested. 

(iii) Verification process for increases in 
household income. (A) Except as speci-
fied in paragraph (c)(3)(iii)(B) and (C) of 
this section, if an applicant’s attesta-
tion, in accordance with paragraph 
(c)(3)(ii)(B) of this section, indicates 
that a tax filer’s annual household in-
come has increased or is reasonably ex-
pected to increase from the data de-
scribed in paragraph (c)(3)(ii)(A) of this 
section for the benefit year for which 
the applicant(s) in the tax filer’s fam-
ily are requesting coverage and the Ex-
change has not verified the applicant’s 
MAGI-based income through the proc-
ess specified in paragraph (c)(2)(ii) of 
this section to be within the applicable 
Medicaid or CHIP MAGI-based income 
standard, the Exchange must accept 
the applicant’s attestation regarding a 
tax filer’s annual household income 
without further verification. 

(B) If data available to the Exchange 
in accordance with paragraph (c)(1)(ii) 
of this section indicate that a tax fil-
er’s projected annual household income 
is in excess of his or her attestation by 
a significant amount, the Exchange 
must proceed in accordance with 
§ 155.315(f)(1) through (4). 

(C) If other information provided by 
the application filer indicates that a 
tax filer’s projected annual household 
income is in excess of his or her attes-
tation by a significant amount, the Ex-
change must utilize data available to 
the Exchange in accordance with para-
graph (c)(1)(ii) of this section to verify 
the attestation. If such data is unavail-
able or are not reasonably compatible 
with the applicant’s attestation, the 
Exchange must proceed in accordance 
with § 155.315(f)(1) through (4). 

(iv) Eligibility for alternate verification 
process for decreases in annual household 
income and situations in which tax return 
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data is unavailable. The Exchange must 
determine a tax filer’s annual house-
hold income for advance payments of 
the premium tax credit and cost-shar-
ing reductions based on the alternate 
verification procedures described in 
paragraph (c)(3)(v) of this section, if an 
applicant attests to projected annual 
household income in accordance with 
paragraph (c)(3)(ii)(B) of this section, 
the tax filer does not meet the criteria 
specified in paragraph (c)(3)(iii) of this 
section, the applicants in the tax filer’s 
family have not established MAGI- 
based income through the process spec-
ified in paragraph (c)(2)(ii) of this sec-
tion that is within the applicable Med-
icaid or CHIP MAGI-based income 
standard, and one of the following con-
ditions is met— 

(A) The Secretary of the Treasury 
does not have tax return data that may 
be disclosed under section 6103(l)(21) of 
the Code for the tax filer that is at 
least as recent as the calendar year 
two years prior to the calendar year for 
which advance payments of the pre-
mium tax credit or cost-sharing reduc-
tions would be effective; 

(B) The applicant attests that the tax 
filer’s applicable family size has 
changed or is reasonably expected to 
change for the benefit year for which 
the applicants in his or her family are 
requesting coverage, or the members of 
the tax filer’s family have changed or 
are reasonably expected to change for 
the benefit year for which the appli-
cants in his or her family are request-
ing coverage; 

(C) The applicant attests that a 
change in circumstances has occurred 
or is reasonably expected to occur, and 
so the tax filer’s annual household in-
come has decreased or is reasonably ex-
pected to decrease from the data de-
scribed in paragraph (c)(1)(i) of this 
section for the benefit year for which 
the applicants in his or her family are 
requesting coverage; 

(D) The applicant attests that the 
tax filer’s filing status has changed or 
is reasonably expected to change for 
the benefit year for which the appli-
cants in his or her family are request-
ing coverage; or 

(E) An applicant in the tax filer’s 
family has filed an application for un-
employment benefits. 

(v) Alternate verification process. If a 
tax filer qualifies for an alternate 
verification process based on the re-
quirements specified in paragraph 
(c)(3)(iv) of this section and the appli-
cant’s attestation to projected annual 
household income, as described in para-
graph (c)(3)(ii)(B) of this section, is no 
more than ten percent below the an-
nual household income computed in ac-
cordance with paragraph (c)(3)(ii)(A) of 
this section, the Exchange must accept 
the applicant’s attestation without fur-
ther verification. 

(vi) Alternate verification process for 
decreases in annual household income es-
timates and for situations in which tax re-
turn data is unavailable. If a tax filer 
qualifies for an alternate verification 
process based on the requirements 
specified in paragraph (c)(3)(iv) of this 
section and the applicant’s attestation 
to projected annual household income, 
as described in paragraph (c)(3)(ii)(B) of 
this section, is more than a reasonable 
threshold below the annual household 
income computed in accordance with 
paragraph (c)(3)(ii)(A) of this section, 
or if data described in paragraph 
(c)(1)(i) of this section is unavailable, 
the Exchange must attempt to verify 
the applicant’s attestation of the tax 
filer’s projected annual household in-
come by following the procedures spec-
ified in paragraph (c)(3)(vi)(A) through 
(G) of this section. For the purposes of 
this paragraph (c)(3)(vi), a reasonable 
threshold is established by the Ex-
change in guidance and approved by 
HHS, but must not be less than 10 per-
cent, and can also include a threshold 
dollar amount. The Exchange’s thresh-
old is subject to approval by HHS. 

(A) Data. The Exchange must annu-
alize data from the MAGI-based income 
sources specified in paragraph (c)(1)(ii) 
of this section, and obtain any data 
available from other electronic data 
sources that have been approved by 
HHS, based on evidence showing that 
such data sources are sufficiently accu-
rate and offer less administrative com-
plexity than paper verification. 

(B) Eligibility. To the extent that the 
applicant’s attestation indicates that 
the information described in paragraph 
(c)(3)(vi)(A) of this section represents 
an accurate projection of the tax filer’s 
household income for the benefit year 
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for which coverage is requested, the 
Exchange must determine the tax fil-
er’s eligibility for advance payments of 
the premium tax credit and cost-shar-
ing reductions based on the household 
income data in paragraph (c)(3)(vi)(A) 
of this section. 

(C) Increases in annual household in-
come. If an applicant’s attestation, in 
accordance with paragraph (c)(3)(ii)(B) 
of this section, indicates that a tax fil-
er’s annual household income has in-
creased or is reasonably expected to in-
crease from the data described in para-
graph (c)(3)(vi)(A) of this section to the 
benefit year for which the applicant(s) 
in the tax filer’s family are requesting 
coverage and the Exchange has not 
verified the applicant’s MAGI-based in-
come through the process specified in 
paragraph (c)(2)(ii) of this section to be 
within the applicable Medicaid or CHIP 
MAGI-based income standard, the Ex-
change must accept the applicant’s at-
testation for the tax filer’s family 
without further verification, unless the 
Exchange finds that an applicant’s at-
testation of a tax filer’s annual house-
hold income is not reasonably compat-
ible with other information provided 
by the application filer or available to 
the Exchange in accordance with para-
graph (c)(1)(ii) of this section, in which 
case the Exchange must request addi-
tional documentation using the proce-
dures specified in § 155.315(f). 

(D) Decreases in annual household in-
come and situations in which electronic 
data is unavailable. If electronic data 
are unavailable or an applicant’s attes-
tation to projected annual household 
income, as described in paragraph 
(c)(3)(ii)(B) of this section, is more 
than ten percent below the annual 
household income as computed using 
data sources described in paragraphs 
(c)(3)(vi)(A) of this section, the Ex-
change must follow the procedures 
specified in § 155.315(f)(1) through (4). 

(E) If, following the 90-day period de-
scribed in paragraph (c)(3)(vi)(D) of this 
section, an applicant has not responded 
to a request for additional information 
from the Exchange and the data 
sources specified in paragraph (c)(1) of 
this section indicate that an applicant 
in the tax filer’s family is eligible for 
Medicaid or CHIP, the Exchange must 
not provide the applicant with eligi-

bility for advance payments of the pre-
mium tax credit, cost-sharing reduc-
tions, Medicaid, CHIP or the BHP, if a 
BHP is operating in the service area of 
the Exchange. 

(F) If, at the conclusion of the period 
specified in paragraph (c)(3)(vi)(D) of 
this section, the Exchange remains un-
able to verify the applicant’s attesta-
tion, the Exchange must determine the 
applicant’s eligibility based on the in-
formation described in paragraph 
(c)(3)(ii)(A) of this section, notify the 
applicant of such determination in ac-
cordance with the notice requirements 
specified in § 155.310(g), and implement 
such determination in accordance with 
the effective dates specified in 
§ 155.330(f). 

(G) If, at the conclusion of the period 
specified in paragraph (c)(3)(vi)(D) of 
this section, the Exchange remains un-
able to verify the applicant’s attesta-
tion for the tax filer and the informa-
tion described in paragraph (c)(3)(ii)(A) 
of this section is unavailable, the Ex-
change must determine the tax filer in-
eligible for advance payments of the 
premium tax credit and cost-sharing 
reductions, notify the applicant of such 
determination in accordance with the 
notice requirement specified in 
§ 155.310(g), and discontinue any ad-
vance payments of the premium tax 
credit and cost-sharing reductions in 
accordance with the effective dates 
specified in § 155.330(f). 

(vii) For the purposes of paragraph 
(c)(3) of this section, ‘‘household in-
come’’ means household income as 
specified in 26 CFR 1.36B–1(e). 

(viii) For the purposes of paragraph 
(c)(3) of this section, ‘‘family size’’ 
means family size as specified in 26 
CFR 1.36B–1(d). 

(viii) For purposes of paragraph (c)(3) 
of this section, ‘‘family size’’ means 
family size as specified in section 
36B(d)(1) of the Code. 

(4) The Exchange must provide edu-
cation and assistance to an applicant 
regarding the process specified in this 
paragraph. 

(d) Verification related to enrollment in 
an eligible employer-sponsored plan and 
eligibility for qualifying coverage in an el-
igible employer-sponsored plan—(1) Gen-
eral requirement. The Exchange must 
verify whether an applicant reasonably 
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expects to be enrolled in an eligible 
employer-sponsored plan or is eligible 
for qualifying coverage in an eligible 
employer-sponsored plan for the ben-
efit year for which coverage is re-
quested. 

(2) Data. The Exchange must— 
(i) Obtain data about enrollment in 

and eligibility for an eligible employer- 
sponsored plan from any electronic 
data sources that are available to the 
Exchange and which have been ap-
proved by HHS, based on evidence 
showing that such data sources are suf-
ficiently current, accurate, and mini-
mize administrative burden. 

(ii) Obtain any available data regard-
ing enrollment in employer-sponsored 
coverage or eligibility for qualifying 
coverage in an eligible employer-spon-
sored plan based on federal employ-
ment by transmitting identifying in-
formation specified by HHS to HHS for 
HHS to provide the necessary 
verification using data obtained by 
HHS. 

(iii) Obtain any available data from 
the SHOP that corresponds to the 
State in which the Exchange is oper-
ating. 

(3) Verification procedures. (i) If an ap-
plicant’s attestation is not reasonably 
compatible with the information ob-
tained by the Exchange as specified in 
paragraphs (d)(2)(i) through (iii) of this 
section, other information provided by 
the application filer, or other informa-
tion in the records of the Exchange, 
the Exchange must follow the proce-
dures specified in § 155.315(f). 

(ii) Except as specified in paragraph 
(d)(3)(i) or (d)(4)(i) of this section, the 
Exchange must accept an applicant’s 
attestation regarding the verification 
specified in paragraph (d) of this sec-
tion without further verification. 

(4) Alternate procedures. For any ben-
efit year for which it does not reason-
ably expect to obtain sufficient 
verification data as described in para-
graphs (d)(2)(i) through (iii) of this sec-
tion, the Exchange must follow the 
procedures specified in paragraph 
(d)(4)(i) of this section or, for benefit 
years 2016 and 2017, the Exchange may 
follow the procedures specified in para-
graph (d)(4)(ii) of this section. For pur-
poses of this paragraph (d)(4), the Ex-
change reasonably expects to obtain 

sufficient verification data for any ben-
efit year when, for the benefit year, the 
Exchange is able to obtain data about 
enrollment in and eligibility for quali-
fying coverage in an eligible employer- 
sponsored plan from at least one elec-
tronic data source that is available to 
the Exchange and that has been ap-
proved by HHS, based on evidence 
showing that the data source is suffi-
ciently current, accurate, and mini-
mizes administrative burden, as de-
scribed under paragraph (d)(2)(i) of this 
section. 

(i) Select a statistically significant 
random sample of applicants for whom 
the Exchange does not have any of the 
information specified in paragraphs 
(d)(2)(i) through (iii) of this section 
and— 

(A) Provide notice to the applicant 
indicating that the Exchange will be 
contacting any employer identified on 
the application for the applicant and 
the members of his or her household, as 
defined in 26 CFR 1.36B–1(d), to verify 
whether the applicant is enrolled in an 
eligible employer-sponsored plan or is 
eligible for qualifying coverage in an 
eligible employer-sponsored plan for 
the benefit year for which coverage is 
requested; 

(B) Proceed with all other elements 
of the eligibility determination using 
the applicant’s attestation, and provide 
eligibility for enrollment in a QHP to 
the extent that an applicant is other-
wise qualified; 

(C) Ensure that advance payments of 
the premium tax credit and cost-shar-
ing reductions are provided on behalf of 
an applicant who is otherwise qualified 
for such payments and reductions, as 
described in § 155.305, if the tax filer at-
tests to the Exchange that he or she 
understands that any advance pay-
ments of the premium tax credit paid 
on his or her behalf are subject to rec-
onciliation; 

(D) Make reasonable attempts to con-
tact any employer identified on the ap-
plication for the applicant and the 
members of his or her household, as de-
fined in 26 CFR 1.36B–1(d), to verify 
whether the applicant is enrolled in an 
eligible employer-sponsored plan or is 
eligible for qualifying coverage in an 
eligible employer-sponsored plan for 
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the benefit year for which coverage is 
requested; 

(E) If the Exchange receives any in-
formation from an employer relevant 
to the applicant’s enrollment in an eli-
gible employer-sponsored plan or eligi-
bility for qualifying coverage in an eli-
gible employer-sponsored plan, the Ex-
change must determine the applicant’s 
eligibility based on such information 
and in accordance with the effective 
dates specified in § 155.330(f), and if such 
information changes his or her eligi-
bility determination, notify the appli-
cant and his or her employer or em-
ployers of such determination in ac-
cordance with the notice requirements 
specified in § 155.310(g) and (h); 

(F) If, after a period of 90 days from 
the date on which the notice described 
in paragraph (d)(4)(i)(A) of this section 
is sent to the applicant, the Exchange 
is unable to obtain the necessary infor-
mation from an employer, the Ex-
change must determine the applicant’s 
eligibility based on his or her attesta-
tion regarding coverage provided by 
that employer. 

(G) To carry out the process de-
scribed in paragraph (d)(4)(i) of this 
section, the Exchange must only dis-
close an individual’s information to an 
employer to the extent necessary for 
the employer to identify the employee. 

(ii) Establish an alternative process 
approved by HHS. 

(e) Additional verification related to im-
migration status for Medicaid and CHIP. 
(1) For purposes of determining eligi-
bility for Medicaid, the Exchange must 
verify whether an applicant who does 
not attest to being a citizen or a na-
tional has satisfactory immigration 
status to be eligible for Medicaid, as 
required by 42 CFR 435.406 and, if appli-
cable under the State Medicaid plan, 
section 1903(v)(4) of the Act. 

(2) For purposes of determining eligi-
bility for CHIP, the Exchange must 
verify whether an applicant who does 
not attest to being a citizen or a na-
tional has satisfactory immigration 
status to be eligible for CHIP, in ac-
cordance with 42 CFR 457.320(b) and if 
applicable under the State Child 

Health Plan, section 2107(e)(1)(J) of the 
Act. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42316, July 15, 2013; 78 FR 54136, Aug. 30, 
2013; 79 FR 30347, May 27, 2014; 81 FR 12341, 
Mar. 8, 2016] 

§ 155.330 Eligibility redetermination 
during a benefit year. 

(a) General requirement. The Exchange 
must redetermine the eligibility of an 
enrollee in a QHP through the Ex-
change during the benefit year if it re-
ceives and verifies new information re-
ported by an enrollee or identifies up-
dated information through the data 
matching described in paragraph (d) of 
this section. 

(b) Requirement for individuals to re-
port changes. (1) Except as specified in 
paragraphs (b)(2) and (3) of this section, 
the Exchange must require an enrollee 
to report any change with respect to 
the eligibility standards specified in 
§ 155.305 within 30 days of such change. 

(2) The Exchange must not require an 
enrollee who did not request an eligi-
bility determination for insurance af-
fordability programs to report changes 
that affect eligibility for insurance af-
fordability programs. 

(3) The Exchange may establish a 
reasonable threshold for changes in in-
come, such that an enrollee who expe-
riences a change in income that is 
below the threshold is not required to 
report such change. 

(4) The Exchange must allow an en-
rollee, or an application filer on behalf 
of the enrollee, to report changes via 
the channels available for the submis-
sion of an application, as described in 
§ 155.405(c)(2), except that the Exchange 
is permitted but not required to allow 
an enrollee, or an application filer, on 
behalf of the enrollee, to report 
changes via mail. 

(c) Verification of reported changes. 
The Exchange must— 

(1) Verify any information reported 
by an enrollee in accordance with the 
processes specified in §§ 155.315 and 
155.320 prior to using such information 
in an eligibility redetermination; and 

(2) Provide periodic electronic notifi-
cations regarding the requirements for 
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reporting changes and an enrollee’s op-
portunity to report any changes as de-
scribed in paragraph (b)(3) of this sec-
tion, to an enrollee who has elected to 
receive electronic notifications, unless 
he or she has declined to receive notifi-
cations under this paragraph (c)(2). 

(d) Periodic examination of data 
sources. (1) The Exchange must periodi-
cally examine available data sources 
described in §§ 155.315(b)(1) and (b) to 
identify the following changes: 

(i) Death; and 
(ii) For an enrollee on whose behalf 

advance payments of the premium tax 
credit or cost-sharing reductions are 
being provided, eligibility determina-
tions for Medicare, Medicaid, CHIP, or 
the BHP, if a BHP is operating in the 
service area of the Exchange. 

(2) Flexibility. The Exchange may 
make additional efforts to identify and 
act on changes that may affect an en-
rollee’s eligibility for enrollment in a 
QHP through the Exchange or for in-
surance affordability programs, pro-
vided that such efforts— 

(i) Would reduce the administrative 
costs and burdens on individuals while 
maintaining accuracy and minimizing 
delay, that it would not undermine co-
ordination with Medicaid and CHIP, 
and that applicable requirements under 
§§ 155.260, 155.270, 155.315(i), and section 
6103 of the Code with respect to the 
confidentiality, disclosure, mainte-
nance, or use of such information will 
be met; and 

(ii) Comply with the standards speci-
fied in paragraph (e)(2) of this section. 

(e) Redetermination and notification of 
eligibility—(1) Enrollee-reported data. If 
the Exchange verifies updated informa-
tion reported by an enrollee, the Ex-
change must— 

(i) Redetermine the enrollee’s eligi-
bility in accordance with the standards 
specified in § 155.305; 

(ii) Notify the enrollee regarding the 
determination in accordance with the 
requirements specified in § 155.310(g); 
and 

(iii) Notify the enrollee’s employer, 
as applicable, in accordance with the 
requirements specified in § 155.310(h). 

(2) Data matching. (i) If the Exchange 
identifies updated information regard-
ing death, in accordance with para-
graph (d)(1)(i) of this section, or regard-

ing any factor of eligibility not regard-
ing income, family size, or family com-
position, the Exchange must— 

(A) Notify the enrollee regarding the 
updated information, as well as the en-
rollee’s projected eligibility determina-
tion after considering such informa-
tion. 

(B) Allow an enrollee 30 days from 
the date of the notice to notify the Ex-
change that such information is inac-
curate. 

(C) If the enrollee responds con-
testing the updated information, pro-
ceed in accordance with § 155.315(f) of 
this part. 

(D) If the enrollee does not respond 
within the 30-day period specified in 
paragraph (e)(2)(i)(B), proceed in ac-
cordance with paragraphs (e)(1)(i) and 
(ii) of this section. 

(ii) If the Exchange identifies up-
dated information regarding income, 
family size, or family composition, 
with the exception of information re-
garding death, the Exchange must— 

(A) Follow procedures described in 
paragraph (e)(2)(i)(A) and (B) of this 
section; and 

(B) If the enrollee responds con-
firming the updated information, pro-
ceed in accordance with paragraphs 
(e)(1)(i) and (ii) of this section. 

(C) If the enrollee does not respond 
within the 30-day period specified in 
paragraph (e)(2)(i)(B) of this section, 
maintain the enrollee’s existing eligi-
bility determination without consid-
ering the updated information. 

(D) If the enrollee provides more up- 
to-date information, proceed in accord-
ance with paragraph (c)(1) of this sec-
tion. 

(f) Effective dates. (1) Except as speci-
fied in paragraphs (f)(2) through (f)(5) 
of this section, the Exchange must im-
plement changes— 

(i) Resulting from a redetermination 
under this section on the first day of 
the month following the date of the no-
tice described in paragraph (e)(1)(ii) of 
this section; or 

(ii) Resulting from an appeal deci-
sion, on the date specified in the appeal 
decision; or 

(iii) Affecting enrollment or pre-
miums only, on the first day of the 
month following the date on which the 
Exchange is notified of the change; 
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(2) Except as specified in paragraphs 
(f)(3) through (5) of this section, the 
Exchange may determine a reasonable 
point in a month after which a change 
described in paragraph (f)(1) of this sec-
tion will not be effective until the first 
day of the month after the month spec-
ified in paragraph (f)(1) of this section. 
Such reasonable point in a month must 
be no earlier than the 15th of the 
month. 

(3) Except as specified in paragraphs 
(f)(4) and (5) of this section, the Ex-
change must implement a change de-
scribed in paragraph (f)(1) of this sec-
tion that results in a decreased amount 
of advance payments of the premium 
tax credit, or a change in the level of 
cost-sharing reductions, and for which 
the date of the notices described in 
paragraphs (f)(1)(i) and (ii) of this sec-
tion, or the date on which the Ex-
change is notified in accordance with 
paragraph (f)(1)(iii) of this section is 
after the 15th of the month, on the first 
day of the month after the month spec-
ified in paragraph (f)(1) of this section. 

(4) The Exchange must implement a 
change associated with the events de-
scribed in § 155.420(b)(2)(i) and (ii) on 
the coverage effective dates described 
in § 155.420(b)(2)(i) and (ii), respectively. 

(5) Notwithstanding paragraphs (f)(1) 
through (f)(4) of this section, the Ex-
change may provide the effective date 
of a change associated with the events 
described in § 155.420(d)(4), (d)(5), and 
(d)(9) based on the specific cir-
cumstances of each situation. 

(g) Recalculation of advance payments 
of the premium tax credit and cost-shar-
ing reductions. (1) When an eligibility 
redetermination in accordance with 
this section results in a change in the 
amount of advance payments of the 
premium tax credit for the benefit 
year, the Exchange must recalculate 
the amount of advance payments of the 
premium tax credit in such a manner 
as to— 

(i) Account for any advance pay-
ments already made on behalf of the 
tax filer for the benefit year for which 
information is available to the Ex-
change, such that the recalculated ad-
vance payment amount is projected to 
result in total advance payments for 
the benefit year that correspond to the 
tax filer’s total projected premium tax 

credit for the benefit year, calculated 
in accordance with 26 CFR 1.36B–3; and 

(ii) Ensure that the advance payment 
provided on the tax filer’s behalf is 
greater than or equal to zero and is cal-
culated in accordance with 26 CFR 
1.36B–3(d). 

(2) When an eligibility redetermina-
tion in accordance with this section re-
sults in a change in cost-sharing reduc-
tions, the Exchange must determine an 
individual eligible for the category of 
cost-sharing reductions that cor-
responds to his or her expected annual 
household income for the benefit year 
(subject to the special rule for family 
policies set forth in § 155.305(g)(3)). 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 42318, July 15, 
2013; 79 FR 30347, May 27, 2014; 79 FR 53005, 
Sept. 5, 2014] 

§ 155.335 Annual eligibility redeter-
mination. 

(a) General requirement. (1) Except as 
specified in paragraphs (l) and (m) of 
this section, the Exchange must rede-
termine the eligibility of a qualified in-
dividual on an annual basis. 

(2) The Exchange must conduct an-
nual redeterminations required under 
paragraph (a)(1) of this section using 
one of the following: 

(i) The procedures described in para-
graphs (b) through (m) of this section; 

(ii) Alternative procedures specified 
by the Secretary for the applicable 
benefit year; or 

(iii) Alternative procedures approved 
by the Secretary based on a showing by 
the Exchange that the alternative pro-
cedures would facilitate continued en-
rollment in coverage for which the en-
rollee remains eligible, provide clear 
information about the process to the 
qualified individual or enrollee (includ-
ing regarding any action by the quali-
fied individual or enrollee necessary to 
obtain the most accurate redetermina-
tion of eligibility), and provide ade-
quate program integrity protections. 

(b) Updated income and family size in-
formation. In the case of a qualified in-
dividual who requested an eligibility 
determination for insurance afford-
ability programs in accordance with 
§ 155.310(b) of this part, the Exchange 
must request updated tax return infor-
mation, if the qualified individual has 
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authorized the request of such tax re-
turn information, data regarding So-
cial Security benefits, and data regard-
ing MAGI-based income as described in 
§ 155.320(c)(1) of this part for use in the 
qualified individual’s eligibility rede-
termination. 

(c) Notice to qualified individual. The 
Exchange must provide a qualified in-
dividual with an annual redetermina-
tion notice including the following: 

(1)–(2) [Reserved] 
(3) The qualified individual’s pro-

jected eligibility determination for the 
following year, after considering any 
updated information described in para-
graph (b) of this section, including, if 
applicable, the amount of any advance 
payments of the premium tax credit 
and the level of any cost-sharing reduc-
tions or eligibility for Medicaid, CHIP 
or BHP. 

(d) Timing. (1) For redeterminations 
under this section for coverage effec-
tive January 1, 2015, the Exchange 
must satisfy the notice provisions of 
paragraph (c) of this section and 
§ 155.410(d) through a single, coordi-
nated notice. 

(2) For redeterminations under this 
section for coverage effective on or 
after January 1, 2017, the Exchange 
may send the notice specified in para-
graph (c) of this section separately 
from the notice of annual open enroll-
ment specified in § 155.410(d), provided 
that— 

(i) The Exchange sends the notice 
specified in paragraph (c) of this sec-
tion no earlier than the date of the no-
tice of annual open enrollment speci-
fied in § 155.410(d); and 

(ii) The timing of the notice specified 
in paragraph (c) of this section allows a 
reasonable amount of time for the en-
rollee to review the notice, provide a 
timely response, and for the Exchange 
to implement any changes in coverage 
elected during the annual open enroll-
ment period. 

(e) Changes reported by qualified indi-
viduals. Except as specified in para-
graph (e)(1) of this section, the Ex-
change must require a qualified indi-
vidual to report any change with re-
spect to the eligibility standards speci-
fied in § 155.305 within 30 days of such 
change. 

(1) The Exchange must not require a 
qualified individual who did not re-
quest an eligibility determination for 
insurance affordability programs to re-
port changes that affect eligibility for 
insurance affordability programs. 

(2) The Exchange must allow a quali-
fied individual, or an application filer, 
on behalf of the qualified individual, to 
report changes via the channels avail-
able for the submission of an applica-
tion, as described in § 155.405(c)(2), ex-
cept that the Exchange is permitted 
but not required to allow a qualified in-
dividual, or an application filer, on be-
half of the qualified individual, to re-
port changes via mail. 

(f) Verification of reported changes. 
The Exchange must verify any infor-
mation reported by a qualified indi-
vidual under paragraph (e) of this sec-
tion using the processes specified in 
§§ 155.315 and 155.320, including the rel-
evant provisions in those sections re-
garding inconsistencies, prior to using 
such information to determine eligi-
bility. 

(g) Response to redetermination notice. 
(1) The Exchange must require a quali-
fied individual, or an application filer, 
on behalf of the qualified individual, to 
sign and return the notice described in 
paragraph (c) of this section. 

(2) To the extent that a qualified in-
dividual does not sign and return the 
notice described in paragraph (c) of 
this section within the 30-day period 
specified in paragraph (e) of this sec-
tion, the Exchange must proceed in ac-
cordance with the procedures specified 
in paragraph (h)(1) of this section. 

(h) Redetermination and notification of 
eligibility. (1) After the 30-day period 
specified in paragraph (e) of this sec-
tion has elapsed, the Exchange must— 

(i) Redetermine the qualified individ-
ual’s eligibility in accordance with the 
standards specified in § 155.305 using the 
information provided to the qualified 
individual in the notice specified in 
paragraph (c) of this section, as supple-
mented with any information reported 
by the qualified individual and verified 
by the Exchange in accordance with 
paragraphs (e) and (f) of this section. 

(ii) Notify the qualified individual in 
accordance with the requirements spec-
ified in § 155.310(g). 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01079 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1070 

45 CFR Subtitle A (10–1–16 Edition) § 155.335 

(iii) If applicable, notify the qualified 
individual employer, in accordance 
with the requirements specified in 
§ 155.310(h). 

(2) If a qualified individual reports a 
change for the information provided in 
the notice specified in paragraph (c) of 
this section that the Exchange has not 
verified as of the end of the 30-day pe-
riod specified in paragraph (e) of this 
section, the Exchange must redeter-
mine the qualified individual’s eligi-
bility after completing verification, as 
specified in paragraph (f) of this sec-
tion. 

(i) Effective date of annual redeter-
mination. The Exchange must ensure 
that a redetermination under this sec-
tion is effective on the first day of the 
coverage year following the year in 
which the Exchange provided the no-
tice in paragraph (c) of this section, or 
in accordance with the rules specified 
in § 155.330(f) regarding effective dates, 
whichever is later. 

(j) Re-enrollment. If an enrollee re-
mains eligible for enrollment in a QHP 
through the Exchange upon annual re-
determination and— 

(1) The product under which the QHP 
in which he or she is enrolled remains 
available through the Exchange for re-
newal, consistent with § 147.106 of this 
subchapter, such enrollee will have his 
or her enrollment through the Ex-
change in a QHP under that product re-
newed, unless he or she terminates cov-
erage, including termination of cov-
erage in connection with voluntarily 
selecting a different QHP, in accord-
ance with § 155.430. The Exchange will 
ensure that re-enrollment in coverage 
under this paragraph (j)(1) occurs under 
the same product (except as provided in 
paragraph (j)(1)(iii)(A) of this section) 
in which the enrollee was enrolled, as 
follows: 

(i) The enrollee’s coverage will be re-
newed in the same plan as the enroll-
ee’s current QHP, unless the current 
QHP is not available through the Ex-
change. 

(ii) If the enrollee’s current QHP is 
not available through the Exchange, 
the enrollee’s coverage will be renewed 
in a QHP at the same metal level as 
the enrollee’s current QHP within the 
same product. 

(iii) If the enrollee’s current QHP is 
not available through the Exchange 
and the enrollee’s product no longer in-
cludes a QHP at the same metal level 
as the enrollee’s current QHP and— 

(A) The enrollee’s current QHP is a 
silver level plan, the enrollee will be 
re-enrolled in a silver level QHP under 
a different product offered by the same 
QHP issuer that is most similar to the 
enrollee’s current product. If no such 
silver level QHP is available for enroll-
ment through the Exchange, the en-
rollee’s coverage will be renewed in a 
QHP that is one metal level higher or 
lower than the enrollee’s current QHP 
under the same product; 

(B) The enrollee’s current QHP is not 
a silver level plan, the enrollee’s cov-
erage will be renewed in a QHP that is 
one metal level higher or lower than 
the enrollee’s current QHP under the 
same product; or 

(iv) If the enrollee’s current QHP is 
not available through the Exchange 
and the enrollee’s product no longer in-
cludes a QHP that is at the same metal 
level as, or one metal level higher or 
lower than the enrollee’s current QHP, 
the enrollee’s coverage will be renewed 
in any other QHP offered under the 
product in which the enrollee’s current 
QHP is offered in which the enrollee is 
eligible to enroll. 

(2) No plans under the product under 
which the QHP in which he or she is en-
rolled are available through the Ex-
change for renewal, consistent with 
§ 147.106 of this subchapter, such en-
rollee may be enrolled in a QHP under 
a different product offered by the same 
QHP issuer, to the extent permitted by 
applicable State law, unless he or she 
terminates coverage, including termi-
nation of coverage in connection with 
voluntarily selecting a different QHP, 
in accordance with § 155.430. The Ex-
change will ensure that re-enrollment 
in coverage under this paragraph (j)(2) 
occurs as follows: 

(i) The enrollee will be re-enrolled in 
a QHP at the same metal level as the 
enrollee’s current QHP in the product 
offered by the same issuer that is the 
most similar to the enrollee’s current 
product; 

(ii) If the issuer does not offer an-
other QHP at the same metal level as 
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the enrollee’s current QHP, the en-
rollee will be re-enrolled in a QHP that 
is one metal level higher or lower than 
the enrollee’s current QHP in the prod-
uct offered by the same issuer through 
the Exchange that is the most similar 
to the enrollee’s current product; or 

(iii) If the issuer does not offer an-
other QHP through the Exchange at 
the same metal level as, or one metal 
level higher or lower than the enroll-
ee’s current QHP, the enrollee will be 
re-enrolled in any other QHP offered by 
the same issuer in which the enrollee is 
eligible to enroll. 

(3) No QHPs from the same issuer are 
available through the Exchange, the 
enrollee may be enrolled through the 
Exchange in a QHP issued by a dif-
ferent issuer, to the extent permitted 
by applicable State law, unless he or 
she terminates coverage, including ter-
mination of coverage in connection 
with voluntarily selecting a different 
QHP, in accordance with § 155.430. The 
Exchange will ensure that re-enroll-
ment in coverage under this paragraph 
(j)(3) occurs as follows: 

(i) As directed by the applicable 
State regulatory authority; or 

(ii) If the applicable State regulatory 
authority declines to provide direction, 
in a similar QHP from a different 
issuer, as determined by the Exchange. 

(k) Authorization of the release of tax 
data to support annual redetermination. 
(1) The Exchange must have authoriza-
tion from a qualified individual to ob-
tain updated tax return information 
described in paragraph (b) of this sec-
tion for purposes of conducting an an-
nual redetermination. 

(2) The Exchange is authorized to ob-
tain the updated tax return informa-
tion described in paragraph (b) of this 
section for a period of no more than 
five years based on a single authoriza-
tion, provided that— 

(i) An individual may decline to au-
thorize the Exchange to obtain updated 
tax return information; or 

(ii) An individual may authorize the 
Exchange to obtain updated tax return 
information for fewer than five years; 
and 

(iii) The Exchange must allow an in-
dividual to discontinue, change, or 
renew his or her authorization at any 
time. 

(l) Limitation on redetermination. To 
the extent that a qualified individual 
has requested an eligibility determina-
tion for insurance affordability pro-
grams in accordance with § 155.310(b) 
and the Exchange does not have an ac-
tive authorization to obtain tax data 
as a part of the annual redetermination 
process, the Exchange must redeter-
mine the qualified individual’s eligi-
bility only for enrollment in a QHP and 
notify the enrollee in accordance with 
the timing described in paragraph (d) 
of this section. The Exchange may not 
proceed with a redetermination for in-
surance affordability programs until 
such authorization has been obtained 
or the qualified individual continues 
his or her request for an eligibility de-
termination for insurance affordability 
programs in accordance with 
§ 155.310(b). 

(m) Special rule. The Exchange must 
not redetermine a qualified individ-
ual’s eligibility in accordance with this 
section if the qualified individual’s eli-
gibility was redetermined under this 
section during the prior year, and the 
qualified individual was not enrolled in 
a QHP through the Exchange at the 
time of such redetermination, and has 
not enrolled in a QHP through the Ex-
change since such redetermination. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42319, July 15, 2013; 79 FR 53005, Sept. 5, 
2014; 81 FR 12342, Mar. 8, 2016] 

§ 155.340 Administration of advance 
payments of the premium tax credit 
and cost-sharing reductions. 

(a) Requirement to provide information 
to enable advance payments of the pre-
mium tax credit and cost-sharing reduc-
tions. In the event that the Exchange 
determines that a tax filer is eligible 
for advance payments of the premium 
tax credit, an applicant is eligible for 
cost-sharing reductions, or that such 
eligibility for such programs has 
changed, the Exchange must, simulta-
neously— 

(1) Transmit eligibility and enroll-
ment information to HHS necessary to 
enable HHS to begin, end, or change 
advance payments of the premium tax 
credit or cost-sharing reductions; and 

(2) Notify and transmit information 
necessary to enable the issuer of the 
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QHP to implement, discontinue the im-
plementation, or modify the level of 
advance payments of the premium tax 
credit or cost-sharing reductions, as 
applicable, including: 

(i) The dollar amount of the advance 
payment; and 

(ii) The cost-sharing reductions eligi-
bility category. 

(b) Requirement to provide information 
related to employer responsibility. (1) In 
the event that the Exchange deter-
mines that an individual is eligible for 
advance payments of the premium tax 
credit or cost-sharing reductions based 
in part on a finding that an individ-
ual’s employer does not provide min-
imum essential coverage, or provides 
minimum essential coverage that is 
unaffordable, within the standard of 26 
CFR 1.36B–2(c)(3)(v), or provide min-
imum essential coverage that does not 
meet the minimum value standard of 
§ 156.145, the Exchange must transmit 
the individual’s name and taxpayer 
identification number to HHS. 

(2) If an enrollee for whom advance 
payments of the premium tax credit 
are made or who is receiving cost-shar-
ing reductions notifies the Exchange 
that he or she has changed employers, 
the Exchange must transmit the en-
rollee’s name and taxpayer identifica-
tion number to HHS. 

(3) In the event that an individual for 
whom advance payments of the pre-
mium tax credit are made or who is re-
ceiving cost-sharing reductions termi-
nates coverage from a QHP through the 
Exchange during a benefit year, the 
Exchange must— 

(i) Transmit the individual’s name 
and taxpayer identification number, 
and the effective date of coverage ter-
mination, to HHS, which will transmit 
it to the Secretary of the Treasury; 
and, 

(ii) Transmit the individual’s name 
and the effective date of the termi-
nation of coverage to his or her em-
ployer. 

(c) Requirement to provide information 
related to reconciliation of advance pay-
ments of the premium tax credit. The Ex-
change must comply with the require-
ments of 26 CFR 1.36B–5 regarding re-
porting to the IRS and to taxpayers. 

(d) Timeliness standard. The Exchange 
must transmit all information required 

in accordance with paragraphs (a) and 
(b) of this section promptly and with-
out undue delay. 

(e) Allocation of advance payments of 
the premium tax credit among policies. If 
one or more advance payments of the 
premium tax credit are to be made on 
behalf of a tax filer (or two tax filers 
covered by the same plan(s)), and indi-
viduals in the tax filers’ tax households 
are enrolled in more than one QHP or 
stand-alone dental plan, then the ad-
vance payment must be allocated as 
follows: 

(1) That portion of the advance pay-
ment of the premium tax credit that is 
less than or equal to the aggregate ad-
justed monthly premiums, as defined in 
26 CFR 1.36B–3(e), for the QHP policies 
properly allocated to EHB must be al-
located among the QHP policies in a 
reasonable and consistent manner spec-
ified by the Exchange; and 

(2) Any remaining advance payment 
of the premium tax credit must be allo-
cated among the stand-alone dental 
policies in a reasonable and consistent 
manner specified by the Exchange. 

(f) Allocation of advance payments of 
the premium tax credit among policies of-
fered through a Federally-facilitated Ex-
change. If one or more advance pay-
ments of the premium tax credit are to 
be made on behalf of a tax filer (or two 
tax filers covered by the same plan(s)), 
and individuals in the tax filers’ tax 
households are enrolled in more than 
one QHP or stand-alone dental plan of-
fered through a Federally-facilitated 
Exchange, then that portion of the ad-
vance payment of the premium tax 
credit that is less than or equal to the 
aggregate adjusted monthly premiums, 
as defined in 26 CFR 1.36B–3(e), prop-
erly allocated to EHB for the QHP poli-
cies, will be allocated among the QHP 
policies, as described in § 155.340(f)(1); 
and any remaining advance payment of 
the premium tax credit will be allo-
cated among the stand-alone dental 
policies based on the methodology de-
scribed in § 155.340(f)(2). 

(1) That portion of the advance pay-
ment(s) of the premium tax credit to be 
allocated among QHP policies will be 
allocated based on the number of en-
rollees covered under the QHP, weight-
ed by the age of the enrollees, using 
the default uniform age rating curve 
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established by the Secretary of HHS 
under 45 CFR 147.102(e), with the por-
tion allocated to any single QHP policy 
not to exceed the portion of the QHP’s 
adjusted monthly premium properly al-
located to EHB. If the portion of the 
advance payment(s) of the premium 
tax credit allocated to a QHP under 
this subparagraph exceeds the portion 
of the same QHP’s adjusted monthly 
premium properly allocated to EHB, 
the remainder will be allocated evenly 
among all other QHPs in which individ-
uals in the tax filers’ tax households 
are enrolled. 

(2) That portion of the advance pay-
ment(s) of the premium tax credit to be 
allocated among stand-alone dental 
policies will be allocated based on the 
number of enrollees covered under the 
stand-alone dental policy, weighted by 
the age of the enrollees, using the de-
fault uniform age rating curve estab-
lished by the Secretary of HHS under 
45 CFR 147.102(e), with the portion allo-
cated to any single stand-alone dental 
policy not to exceed the portion of the 
stand-alone dental policy premium 
properly allocated to EHB. If the por-
tion of the advance payment(s) of the 
premium tax credit allocated to a 
stand-alone dental policy under this 
subparagraph exceeds the portion of 
the same policy’s premium properly al-
located to EHB, the remainder will be 
allocated evenly among all other 
stand-alone dental policies in which in-
dividuals in the tax filers’ tax house-
holds are enrolled. 

(g) Reduction of enrollee’s portion of 
premium to account for advance payments 
of the premium tax credit. If an Exchange 
is facilitating the collection and pay-
ment of premiums to QHP issuers and 
stand-alone dental plans on behalf of 
enrollees under § 155.240, and if a QHP 
issuer or stand-alone dental plan has 
been notified that it will receive an ad-
vance payment of the premium tax 
credit on behalf of an enrollee for 
whom the Exchange is facilitating such 
functions, the Exchange must— 

(1) Reduce the portion of the pre-
mium for the policy collected from the 
individual for the applicable month(s) 
by the amount of the advance payment 
of the premium tax credit; and 

(2) Include with each billing state-
ment, as applicable, to or for the indi-

vidual the amount of the advance pay-
ment of the premium tax credit for the 
applicable month(s) and the remaining 
premium owed for the policy. 

(h) Failure to reduce enrollee’s pre-
miums to account for advance payments 
of the premium tax credit. If the Ex-
change discovers that it did not reduce 
an enrollee’s premium by the amount 
of the advance payment of the pre-
mium tax credit, then the Exchange 
must notify the enrollee of the im-
proper reduction within 45 calendar 
days of discovery of the improper re-
duction and refund the enrollee any ex-
cess premium paid by or for the en-
rollee as follows: 

(1) Unless a refund is requested by or 
for the enrollee, the Exchange must, 
within 45 calendar days of discovery of 
the error, apply the excess premium 
paid by or for the enrollee to the en-
rollee’s portion of the premium (or re-
fund the amount directly). If any ex-
cess premium remains, the Exchange 
must then apply the excess premium to 
the enrollee’s portion of the premium 
for each subsequent month for the re-
mainder of the period of enrollment or 
benefit year until the excess premium 
is fully refunded (or refund the remain-
ing amount directly). If any excess pre-
mium remains at the end of the period 
of enrollment or benefit year, the Ex-
change must refund any excess pre-
mium within 45 calendar days of the 
end of the period of enrollment or ben-
efit year, whichever comes first. 

(2) If a refund is requested by or for 
the enrollee, the refund must be pro-
vided within 45 calendar days of the 
date of the request. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 42320, July 15, 
2013; 78 FR 65095, Oct. 30, 2013] 

§ 155.345 Coordination with Medicaid, 
CHIP, the Basic Health Program, 
and the Pre-existing Condition In-
surance Plan. 

(a) Agreements. The Exchange must 
enter into agreements with agencies 
administering Medicaid, CHIP, and the 
BHP, if a BHP is operating in the serv-
ice area of the Exchange, as are nec-
essary to fulfill the requirements of 
this subpart and provide copies of any 
such agreements to HHS upon request. 
Such agreements must include a clear 
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delineation of the responsibilities of 
each agency to— 

(1) Minimize burden on individuals; 
(2) Ensure prompt determinations of 

eligibility and enrollment in the appro-
priate program without undue delay, 
based on the date the application is 
submitted to or redetermination is ini-
tiated by the Exchange or the agency 
administering Medicaid, CHIP, or the 
BHP; 

(3) [Reserved] 
(4) Ensure compliance with para-

graphs (c), (d), (e), and (g) of this sec-
tion. 

(b) Responsibilities related to individ-
uals potentially eligible for Medicaid 
based on other information or through 
other coverage groups. For an applicant 
who is not eligible for Medicaid based 
on the standards specified in 
§ 155.305(c), the Exchange must assess 
the information provided by the appli-
cant on his or her application to deter-
mine whether he or she is potentially 
eligible for Medicaid based on factors 
not otherwise considered in this sub-
part. 

(c) Individuals requesting additional 
screening. The Exchange must notify an 
applicant of the opportunity to request 
a full determination of eligibility for 
Medicaid based on eligibility criteria 
that are not described in § 155.305(c), 
and provide such an opportunity. The 
Exchange must also make such notifi-
cation to an enrollee and provide an 
enrollee such opportunity in any deter-
mination made in accordance with 
§ 155.330 or § 155.335. 

(d) Notification of applicant and State 
Medicaid agency. If an Exchange identi-
fies an applicant as potentially eligible 
for Medicaid under paragraph (b) of 
this section or an applicant requests a 
full determination for Medicaid under 
paragraph (c) of this section, the Ex-
change must— 

(1) Transmit all information provided 
on the application and any information 
obtained or verified by, the Exchange 
to the State Medicaid agency, prompt-
ly and without undue delay; and 

(2) Notify the applicant of such trans-
mittal. 

(e) Treatment of referrals to Medicaid 
on eligibility for advance payments of the 
premium tax credit and cost-sharing re-
ductions. The Exchange must consider 

an applicant who is described in para-
graph (d) of this section and has not 
been determined eligible for Medicaid 
based on the standards specified in 
§ 155.305(c) as ineligible for Medicaid for 
purposes of eligibility for advance pay-
ments of the premium tax credit or 
cost-sharing reductions until the State 
Medicaid agency notifies the Exchange 
that the applicant is eligible for Med-
icaid. 

(f) Special rule. If the Exchange 
verifies that a tax filer’s household in-
come, as defined in 26 CFR 1.36B–1(e), is 
less than 100 percent of the FPL for the 
benefit year for which coverage is re-
quested, determines that the tax filer 
is not eligible for advance payments of 
the premium tax credit based on 
§ 155.305(f)(2), and one or more appli-
cants in the tax filer’s household has 
been determined ineligible for Med-
icaid and CHIP based on income, the 
Exchange must— 

(1) Provide the applicant with any in-
formation regarding income used in the 
Medicaid and CHIP eligibility deter-
mination; and 

(2) Follow the procedures specified in 
§ 155.320(c)(3). 

(g) Determination of eligibility for indi-
viduals submitting applications directly to 
an agency administering Medicaid, CHIP, 
or the BHP. The Exchange, in consulta-
tion with the agency or agencies ad-
ministering Medicaid, CHIP, and the 
BHP if a BHP is operating in the serv-
ice area of the Exchange, must estab-
lish procedures to ensure that an eligi-
bility determination for enrollment in 
a QHP, advance payments of the pre-
mium tax credit, and cost-sharing re-
ductions is performed when an applica-
tion is submitted directly to an agency 
administering Medicaid, CHIP, or the 
BHP if a BHP is operating in the serv-
ice area of the Exchange. Under such 
procedures, the Exchange must— 

(1) Accept, via secure electronic 
interface, all information provided on 
the application and any information 
obtained or verified by, the agency ad-
ministering Medicaid, CHIP, or the 
BHP, if a BHP is operating in the serv-
ice area of the Exchange, for the indi-
vidual, and not require submission of 
another application; 
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(2) Notify such agency of the receipt 
of the information described in para-
graph (g)(1) of this section and final 
eligibility determination for enroll-
ment in a QHP, advance payments of 
the premium tax credit, and cost-shar-
ing reductions. 

(3) Not duplicate any eligibility and 
verification findings already made by 
the transmitting agency, to the extent 
such findings are made in accordance 
with this part. 

(4) Not request information or docu-
mentation from the individual already 
provided to another agency admin-
istering an insurance affordability pro-
gram and included in the transmission 
of information provided on the applica-
tion or other information transmitted 
from the other agency. 

(5) Determine the individual’s eligi-
bility for enrollment in a QHP, advance 
payments of the premium tax credit, 
and cost-sharing reductions, promptly 
and without undue delay, and in ac-
cordance with this subpart. 

(6) Follow a streamlined process for 
eligibility determinations regardless of 
the agency that initially received an 
application. 

(h) Adherence to state decision regard-
ing Medicaid and CHIP. The Exchange 
and the Exchange appeals entity must 
adhere to the eligibility determination 
or appeals decision for Medicaid or 
CHIP made by the State Medicaid or 
CHIP agency, or the appeals entity for 
such agency. 

(i) Standards for sharing information 
between the Exchange and the agencies 
administering Medicaid, CHIP, and the 
BHP. (1) The Exchange must utilize a 
secure electronic interface to exchange 
data with the agencies administering 
Medicaid, CHIP, and the BHP, if a BHP 
is operating in the service area of the 
Exchange, including to verify whether 
an applicant for insurance affordability 
programs has been determined eligible 
for Medicaid, CHIP, or the BHP, as 
specified in § 155.320(b)(1)(ii), and for 
other functions required under this 
subpart. 

(2) Model agreements. The Exchange 
may utilize any model agreements as 
established by HHS for the purpose of 
sharing data as described in this sec-
tion. 

(j) Transition from the Pre-existing 
Condition Insurance Plan (PCIP). The 
Exchange must follow procedures es-
tablished in accordance with 45 CFR 
152.45 to transition PCIP enrollees to 
the Exchange to ensure that there are 
no lapses in health coverage. 

[77 FR 18444, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012; 78 FR 42320, July 15, 
2013; 78 FR 54136, Aug. 30, 2013] 

§ 155.350 Special eligibility standards 
and process for Indians. 

(a) Eligibility for cost-sharing reduc-
tions. (1) The Exchange must determine 
an applicant who is an Indian eligible 
for cost-sharing reductions if he or 
she— 

(i) Meets the requirements specified 
in § 155.305(a) and § 155.305(f); 

(ii) Is expected to have a household 
income, as defined in 26 CFR 1.36B–1(e) 
that does not exceed 300 percent of the 
FPL for the benefit year for which cov-
erage is requested. 

(2) The Exchange may only provide 
cost-sharing reductions to an indi-
vidual who is an Indian if he or she is 
enrolled in a QHP through the Ex-
change. 

(b) Special cost-sharing rule for Indians 
regardless of income. The Exchange 
must determine an applicant eligible 
for the special cost-sharing rule de-
scribed in section 1402(d)(2) of the Af-
fordable Care Act if he or she is an In-
dian, without requiring the applicant 
to request an eligibility determination 
for insurance affordability programs in 
accordance with § 155.310(b) in order to 
qualify for this rule. 

(c) Verification related to Indian status. 
To the extent that an applicant attests 
that he or she is an Indian, the Ex-
change must verify such attestation 
by— 

(1) Utilizing any relevant documenta-
tion verified in accordance with 
§ 155.315(f); 

(2) Relying on any electronic data 
sources that are available to the Ex-
change and which have been approved 
by HHS for this purpose, based on evi-
dence showing that such data sources 
are sufficiently accurate and offer less 
administrative complexity than paper 
verification; or 

(3) To the extent that approved data 
sources are unavailable, an individual 
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is not represented in available data 
sources, or data sources are not reason-
ably compatible with an applicant’s at-
testation, the Exchange must follow 
the procedures specified in § 155.315(f) 
and verify documentation provided by 
the applicant in accordance with the 
standards for acceptable documenta-
tion provided in section 1903(x)(3)(B)(v) 
of the Social Security Act. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42321, July 15, 2013] 

§ 155.355 Right to appeal. 
Individual appeals. The Exchange 

must include the notice of the right to 
appeal and instructions regarding how 
to file an appeal in any eligibility de-
termination notice issued to the appli-
cant in accordance with § 155.310(g), 
§ 155.330(e)(1)(ii), or § 155.335(h)(1)(ii). 

Subpart E—Exchange Functions in 
the Individual Market: Enroll-
ment in Qualified Health 
Plans 

§ 155.400 Enrollment of qualified indi-
viduals into QHPs. 

(a) General requirements. The Ex-
change must accept a QHP selection 
from an applicant who is determined 
eligible for enrollment in a QHP in ac-
cordance with subpart D, and must— 

(1) Notify the issuer of the appli-
cant’s selected QHP; and 

(2) Transmit information necessary 
to enable the QHP issuer to enroll the 
applicant. 

(b) Timing of data exchange. The Ex-
change must: 

(1) Send eligibility and enrollment 
information to QHP issuers and HHS 
promptly and without undue delay; and 

(2) Establish a process by which a 
QHP issuer acknowledges the receipt of 
such information. 

(3) Send updated eligibility and en-
rollment information to HHS promptly 
and without undue delay, in a manner 
and timeframe as specified by HHS. 

(c) Records. The Exchange must 
maintain records of all enrollments in 
QHP issuers through the Exchange. 

(d) Reconcile files. The Exchange must 
reconcile enrollment information with 
QHP issuers and HHS no less than on a 
monthly basis. 

(e) Premium payment. Exchanges may, 
and the Federally-facilitated Exchange 
will, require payment of a binder pay-
ment to effectuate an enrollment or to 
add coverage retroactively to an al-
ready effectuated enrollment. Ex-
changes may, and the Federally-facili-
tated Exchange will, establish a stand-
ard policy for setting premium pay-
ment deadlines: 

(1) In a Federally-facilitated Ex-
change: 

(i) For prospective coverage to be ef-
fectuated under regular coverage effec-
tive dates, as provided for in §§ 155.410(f) 
and 155.420(b)(1), the binder payment 
must consist of the first month’s pre-
mium, and the deadline for making the 
binder payment must be no earlier 
than the coverage effective date, and 
no later than 30 calendar days from the 
coverage effective date. 

(ii) For prospective coverage to be ef-
fectuated under special effective dates, 
as provided for in § 155.420(b)(2), the 
binder payment must consist of the 
first month’s premium, and the dead-
line for making the binder payment 
must be no earlier than the coverage 
effective date and no later than 30 cal-
endar days from the date the issuer re-
ceives the enrollment transaction or 
the coverage effective date, whichever 
is later. 

(iii) For coverage to be effectuated 
under retroactive effective dates, as 
provided for in § 155.420(b)(2), the binder 
payment must consist of the premium 
due for all months of retroactive cov-
erage through the first prospective 
month of coverage, and the deadline for 
making the binder payment must be no 
earlier than 30 calendar days from the 
date the issuer receives the enrollment 
transaction. If only the premium for 
one month of coverage is paid, only 
prospective coverage should be effec-
tuated, in accordance with regular ef-
fective dates. 

(2) [Reserved] 
(f) Processing enrollment transactions. 

The Exchange may provide require-
ments to QHP issuers regarding the in-
structions for processing electronic en-
rollment-related transactions. 

(g) Premium payment threshold. Ex-
changes may, and the Federally-facili-
tated Exchange will, allow issuers to 
implement, a premium payment 
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threshold policy under which issuers 
can consider enrollees to have paid all 
amounts due if the enrollees pay an 
amount sufficient to maintain a per-
centage of total premium paid out of 
the total premium owed equal to or 
greater than a level prescribed by the 
issuer, provided that the level is rea-
sonable and that the level and the pol-
icy are applied in a uniform manner to 
all enrollees. If an applicant or enrollee 
satisfies the premium payment thresh-
old policy, the issuer may: 

(1) Effectuate an enrollment based on 
payment of the binder payment under 
paragraph (e) of this section. 

(2) Avoid triggering a grace period for 
non-payment of premium, as described 
by § 156.270(d) of this subchapter or a 
grace period governed by State rules. 

(3) Avoid terminating the enrollment 
for non-payment of premium as, de-
scribed by §§ 156.270(g) of this sub-
chapter and 155.430(b)(2)(ii)(A) and (B). 

(h) Requirements. A State Exchange 
may rely on HHS to carry out the re-
quirements of this section and other 
requirements contained within this 
subpart through a Federal platform 
agreement. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42321, July 15, 2013; 79 FR 30348, May 27, 
2014; 80 FR 10866, Feb. 27, 2015; 81 FR 12343, 
Mar. 8, 2016] 

§ 155.405 Single streamlined applica-
tion. 

(a) The application. The Exchange 
must use a single streamlined applica-
tion to determine eligibility and to col-
lect information necessary for: 

(1) Enrollment in a QHP; 
(2) Advance payments of the pre-

mium tax credit; 
(3) Cost-sharing reductions; and 
(4) Medicaid, CHIP, or the BHP, 

where applicable. 
(b) Alternative application. If the Ex-

change seeks to use an alternative ap-
plication, such application, as ap-
proved by HHS, must request the min-
imum information necessary for the 
purposes identified in paragraph (a) of 
this section. 

(c) Filing the single streamlined appli-
cation. The Exchange must— 

(1) Accept the single streamlined ap-
plication from an application filer; 

(2) Provide the tools to file an appli-
cation— 

(i) Via an Internet Web site; 
(ii) By telephone through a call cen-

ter; 
(iii) By mail; and 
(iv) In person, with reasonable ac-

commodations for those with disabil-
ities, as defined by the Americans with 
Disabilities Act. 

§ 155.410 Initial and annual open en-
rollment periods. 

(a) General requirements. (1) The Ex-
change must provide an initial open en-
rollment period and annual open en-
rollment periods consistent with this 
section, during which qualified individ-
uals may enroll in a QHP and enrollees 
may change QHPs. 

(2) The Exchange may only permit a 
qualified individual to enroll in a QHP 
or an enrollee to change QHPs during 
the initial open enrollment period 
specified in paragraph (b) of this sec-
tion, the annual open enrollment pe-
riod specified in paragraph (e) of this 
section, or a special enrollment period 
described in § 155.420 of this subpart for 
which the qualified individual has been 
determined eligible. 

(b) Initial open enrollment period. The 
initial open enrollment period begins 
October 1, 2013 and extends through 
March 31, 2014. 

(c) Effective coverage dates for initial 
open enrollment period—(1) Regular effec-
tive dates. For a QHP selection received 
by the Exchange from a qualified indi-
vidual— 

(i) On or before December 23, 2013, the 
Exchange must ensure a coverage ef-
fective date of January 1, 2014. 

(ii) Between the first and fifteenth 
day of any subsequent month during 
the initial open enrollment period, the 
Exchange must ensure a coverage ef-
fective date of the first day of the fol-
lowing month. 

(iii) Between the sixteenth and last 
day of the month for any month be-
tween January 2014 and March 31, 2014 
or between the twenty-fourth and the 
thirty-first of the month of December 
2013, the Exchange must ensure a cov-
erage effective date of the first day of 
the second following month. 

(iv) Notwithstanding the requirement 
of paragraph (c)(1)(i) of this section, an 
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Exchange or SHOP operated by a State 
may require a January 1, 2014 effective 
date for plan selection dates later than 
December 23, 2013; a SHOP may also es-
tablish plan selection dates as early as 
December 15, 2013 for enrollment in 
SHOP QHPs for a January 1, 2014 cov-
erage effective date. 

(v) Notwithstanding the regular ef-
fective dates set forth in this section, 
an Exchange may allow issuers to pro-
vide for a coverage effective date of 
January 1, 2014 for plan selections re-
ceived after December 23, 2013 and on 
or before January 31, 2014, if a QHP 
issuer is willing to accept such enroll-
ments. 

(2) Option for earlier effective dates. 
Subject to the Exchange dem-
onstrating to HHS that all of its par-
ticipating QHP issuers agree to effec-
tuate coverage in a timeframe shorter 
than discussed in paragraphs (c)(1)(ii) 
and (iii) of this section, the Exchange 
may do one or both of the following for 
all applicable individuals: 

(i) For a QHP selection received by 
the Exchange from a qualified indi-
vidual in accordance with the dates 
specified in paragraph (c)(1)(ii) or (iii) 
of this section, the Exchange may pro-
vide a coverage effective date for a 
qualified individual earlier than speci-
fied in such paragraphs, provided that 
either— 

(A) The qualified individual has not 
been determined eligible for advance 
payments of the premium tax credit or 
cost-sharing reductions; or 

(B) The qualified individual pays the 
entire premium for the first partial 
month of coverage as well as all cost 
sharing, thereby waiving the benefit of 
advance payments of the premium tax 
credit and cost-sharing reduction pay-
ments until the first of the next 
month. 

(ii) For a QHP selection received by 
the Exchange from a qualified indi-
vidual on a date set by the Exchange 
after the fifteenth of the month for any 
month between December 2013 and 
March 31, 2014, the Exchange may pro-
vide a coverage effective date of the 
first of the following month. 

(d) Notice of annual open enrollment 
period. Starting in 2014, the Exchange 
must provide a written annual open en-
rollment notification to each enrollee 

no earlier than the first day of the 
month before the open enrollment pe-
riod begins and no later than the first 
day of the open enrollment period. 

(e) Annual open enrollment period. (1) 
For the benefit year beginning on Jan-
uary 1, 2015, the annual open enroll-
ment period begins on November 15, 
2014, and extends through February 15, 
2015. 

(2) For the benefit years beginning on 
January 1, 2016, on January 1, 2017, and 
on January 1, 2018, the annual open en-
rollment period begins on November 1 
of the calendar year preceding the ben-
efit year, and extends through January 
31 of the benefit year. 

(3) For the benefit years beginning on 
January 1, 2019 and beyond, the annual 
open enrollment period begins on No-
vember 1 and extends through Decem-
ber 15 of the calendar year preceding 
the benefit year. 

(f) Effective date. (1) For the benefit 
year beginning on January 1, 2015, the 
Exchange must ensure coverage is ef-
fective— 

(i) January 1, 2015, for QHP selections 
received by the Exchange on or before 
December 15, 2014. 

(ii) February 1, 2015, for QHP selec-
tions received by the Exchange from 
December 16, 2014 through January 15, 
2015. 

(iii) March 1, 2015, for QHP selections 
received by the Exchange from Janu-
ary 16, 2015 through February 15, 2015. 

(2) For benefit years beginning on or 
after January 1, 2016, the Exchange 
must ensure that coverage is effec-
tive— 

(i) January 1, for QHP selections re-
ceived by the Exchange on or before 
December 15 of the calendar year pre-
ceding the benefit year. 

(ii) February 1, for QHP selections re-
ceived by the Exchange from December 
16 of the calendar year preceding the 
benefit year through January 15 of the 
benefit year. 

(iii) March 1, for QHP selections re-
ceived by the Exchange from January 
16 through January 31 of the benefit 
year. 

(g) Automatic enrollment. The Ex-
change may automatically enroll 
qualified individuals, at such time and 
in such manner as HHS may specify, 
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and subject to the Exchange dem-
onstrating to HHS that it has good 
cause to perform such automatic en-
rollments. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 76218, Dec. 17, 2013; 79 FR 13838, Mar. 11, 
2014; 79 FR 30348, May 27, 2014; 80 FR 10866, 
Feb. 27, 2015; 81 FR 12343, Mar. 8, 2016] 

§ 155.415 Allowing issuer application 
assisters to assist with eligibility 
applications. 

(a) Exchange option. An Exchange, to 
the extent permitted by State law, 
may permit issuer application assist-
ers, as defined at § 155.20, to assist indi-
viduals in the individual market with 
applying for a determination or rede-
termination of eligibility for coverage 
through the Exchange and insurance 
affordability programs, provided that 
such issuer application assisters meet 
the requirements set forth in 
§ 156.1230(a)(2) of this subchapter. 

(b) [Reserved] 

[78 FR 54136, Aug. 30, 2013] 

§ 155.420 Special enrollment periods. 
(a) General requirements. (1) The Ex-

change must provide special enroll-
ment periods consistent with this sec-
tion, during which qualified individuals 
may enroll in QHPs and enrollees may 
change QHPs. 

(2) For the purpose of this section, 
‘‘dependent’’, has the same meaning as 
it does in 26 CFR 54.9801–2, referring to 
any individual who is or who may be-
come eligible for coverage under the 
terms of a QHP because of a relation-
ship to a qualified individual or en-
rollee. 

(b) Effective dates—(1) Regular effective 
dates. Except as specified in paragraphs 
(b)(2) and (3) of this section, for a QHP 
selection received by the Exchange 
from a qualified individual— 

(i) Between the first and the fifteenth 
day of any month, the Exchange must 
ensure a coverage effective date of the 
first day of the following month; and 

(ii) Between the sixteenth and the 
last day of any month, the Exchange 
must ensure a coverage effective date 
of the first day of the second following 
month. 

(2) Special effective dates. (i) In the 
case of birth, adoption, placement for 
adoption, or placement in foster care 

as described in paragraph (d)(2)(i) of 
this section, the Exchange must ensure 
that coverage is effective for a quali-
fied individual or enrollee on the date 
of birth, adoption, placement for adop-
tion, or placement in foster care, or it 
may permit the qualified individual or 
enrollee to elect a coverage effective 
date of the first of the month following 
the date of birth, adoption, placement 
for adoption, or placement in foster 
care, or in accordance with paragraph 
(b)(1) of this section. If the Exchange 
permits the qualified individual or en-
rollee to elect a coverage effective date 
of either the first of the month fol-
lowing the date of birth, adoption, 
placement for adoption or placement in 
foster care or in accordance with para-
graph (b)(1) of this section, the Ex-
change must ensure coverage is effec-
tive on the date duly selected by the 
qualified individual or enrollee. 

(ii) In the case of marriage as de-
scribed in paragraph (d)(2) of this sec-
tion the Exchange must ensure that 
coverage is effective for a qualified in-
dividual or enrollee on the first day of 
the month following plan selection. 

(iii) In the case of a qualified indi-
vidual or enrollee eligible for a special 
enrollment period as described in para-
graphs (d)(4), (d)(5), (d)(9), or (d)(10) of 
this section, the Exchange must ensure 
that coverage is effective on an appro-
priate date based on the circumstances 
of the special enrollment period. 

(iv) If a consumer loses coverage as 
described in paragraph (d)(1) or 
(d)(6)(iii) of this section, gains access 
to a new QHP as described in paragraph 
(d)(7) of this section, becomes newly el-
igible for enrollment in a QHP through 
the Exchange in accordance with 
§ 155.305(a)(2) as described in paragraph 
(d)(3) of this section, or becomes newly 
eligible for advance payments of the 
premium tax credit in conjunction 
with a permanent move as described in 
paragraph (d)(6)(iv) of this section, if 
the plan selection is made on or before 
the day of the triggering event, the Ex-
change must ensure that the coverage 
effective date is on the first day of the 
month following the date of the trig-
gering event. If the plan selection is 
made after the date of the triggering 
event, the Exchange must ensure that 
coverage is effective in accordance 
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with paragraph (b)(1) of this section or 
on the first day of the following month, 
at the option of the Exchange. 

(v) In the case of a court order as de-
scribed in paragraph (d)(2)(i) of this 
section, the Exchange must ensure 
that coverage is effective for a quali-
fied individual or enrollee on the date 
the court order is effective, or it may 
permit the qualified individual or en-
rollee to elect a coverage effective date 
in accordance with paragraph (b)(1) of 
this section. If the Exchange permits 
the qualified individual or enrollee to 
elect a coverage effective date in ac-
cordance with paragraph (b)(1) of this 
section, the Exchange must ensure cov-
erage is effective on the date duly se-
lected by the qualified individual or en-
rollee. 

(vi) If an enrollee or his or her de-
pendent dies as described in paragraph 
(d)(2)(ii) of this section, the Exchange 
must ensure that coverage is effective 
on the first day of the month following 
the plan selection, or it may permit 
the enrollee or his or her dependent to 
elect a coverage effective date in ac-
cordance with paragraph (b)(1) of this 
section. If the Exchange permits the 
enrollee or his or her dependent to 
elect a coverage effective date in ac-
cordance with paragraph (b)(1) of this 
section, the Exchange must ensure cov-
erage is effective on the date duly se-
lected by the enrollee or his or her de-
pendent. 

(3) Option for earlier effective dates. 
Subject to the Exchange dem-
onstrating to HHS that all of its par-
ticipating QHP issuers agree to effec-
tuate coverage in a timeframe shorter 
than discussed in paragraph (b)(1) or 
(b)(2)(ii) of this section, the Exchange 
may do one or both of the following for 
all applicable individuals: 

(i) For a QHP selection received by 
the Exchange from a qualified indi-
vidual in accordance with the dates 
specified in paragraph (b)(1) or (b)(2)(ii) 
of this section, the Exchange may pro-
vide a coverage effective date for a 
qualified individual earlier than speci-
fied in such paragraphs. 

(ii) For a QHP selection received by 
the Exchange from a qualified indi-
vidual on a date set by the Exchange 
after the fifteenth of the month, the 
Exchange may provide a coverage ef-

fective date of the first of the following 
month. 

(4) Advance payments of the premium 
tax credit and cost-sharing reductions. 
Notwithstanding the standards of this 
section, the Exchange must ensure 
that advance payments of the premium 
tax credit and cost-sharing reductions 
adhere to the effective dates specified 
in § 155.330(f). 

(c) Availability and length of special 
enrollment periods—(1) General rule. Un-
less specifically stated otherwise here-
in, a qualified individual or enrollee 
has 60 days from the date of a trig-
gering event to select a QHP. 

(2) Advanced availability. A qualified 
individual or his or her dependent who 
is described in paragraph (d)(1) or 
(d)(6)(iii) of this section has 60 days be-
fore or after the triggering event to se-
lect a QHP. At the option of the Ex-
change, a qualified individual or his or 
her dependent who is described in para-
graph (d)(7) of this section; who is de-
scribed in paragraph (d)(6)(iv) of this 
section and becomes newly eligible for 
advance payments of the premium tax 
credit as a result of a permanent move 
to a new State; or who is described in 
paragraph (d)(3) of this section and be-
comes newly eligible for enrollment in 
a QHP through the Exchange because 
he or she newly satisfies the require-
ments under § 155.305(a)(2), has 60 days 
before or after the triggering event to 
select a QHP. 

(3) Special rule. In the case of a quali-
fied individual or enrollee who is eligi-
ble for a special enrollment period as 
described in paragraphs (d)(4), (5), or (9) 
of this section, the Exchange may de-
fine the length of the special enroll-
ment period as appropriate based on 
the circumstances of the special enroll-
ment period, but in no event may the 
length of the special enrollment period 
exceed 60 days. 

(d) The Exchange must allow a quali-
fied individual or enrollee, and, when 
specified below, his or her dependent, 
to enroll in or change from one QHP to 
another if one of the following trig-
gering events occur: 

(1) The qualified individual or his or 
her dependent either: 

(i) Loses minimum essential cov-
erage. The date of the loss of coverage 
is the last day the consumer would 
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have coverage under his or her previous 
plan or coverage. 

(ii) Is enrolled in any non-calendar 
year group health plan or individual 
health insurance coverage, even if the 
qualified individual or his or her de-
pendent has the option to renew such 
coverage. The date of the loss of cov-
erage is the last day of the plan or pol-
icy year; 

(iii) Loses pregnancy-related cov-
erage described under section 
1902(a)(10)(A)(i)(IV) and 
(a)(10)(A)(ii)(IX) of the Social Security 
Act (42 U.S.C. 1396a(a)(10)(A)(i)(IV), 
(a)(10)(A)(ii)(IX)). The date of the loss 
of coverage is the last day the con-
sumer would have pregnancy-related 
coverage; or 

(iv) Loses medically needy coverage 
as described under section 1902(a)(10)(C) 
of the Social Security Act only once 
per calendar year. The date of the loss 
of coverage is the last day the con-
sumer would have medically needy cov-
erage. 

(2)(i) The qualified individual gains a 
dependent or becomes a dependent 
through marriage, birth, adoption, 
placement for adoption, or placement 
in foster care, or through a child sup-
port order or other court order. 

(ii) At the option of the Exchange, 
the enrollee loses a dependent or is no 
longer considered a dependent through 
divorce or legal separation as defined 
by State law in the State in which the 
divorce or legal separation occurs, or if 
the enrollee, or his or her dependent, 
dies. 

(3) The qualified individual, or his or 
her dependent, becomes newly eligible 
for enrollment in a QHP through the 
Exchange because he or she newly sat-
isfies the requirements under 
§ 155.305(a)(1) or (2); 

(4) The qualified individual’s or his or 
her dependent’s, enrollment or non-en-
rollment in a QHP is unintentional, in-
advertent, or erroneous and is the re-
sult of the error, misrepresentation, 
misconduct, or inaction of an officer, 
employee, or agent of the Exchange or 
HHS, its instrumentalities, or a non- 
Exchange entity providing enrollment 
assistance or conducting enrollment 
activities. For purposes of this provi-
sion, misconduct includes the failure to 
comply with applicable standards 

under this part, part 156 of this sub-
chapter, or other applicable Federal or 
State laws as determined by the Ex-
change. 

(5) The enrollee or, his or her depend-
ent adequately demonstrates to the Ex-
change that the QHP in which he or she 
is enrolled substantially violated a ma-
terial provision of its contract in rela-
tion to the enrollee; 

(6) Newly eligible or ineligible for ad-
vance payments of the premium tax credit, 
or change in eligibility for cost-sharing re-
ductions. (i) The enrollee is determined 
newly eligible or newly ineligible for 
advance payments of the premium tax 
credit or has a change in eligibility for 
cost-sharing reductions; 

(ii) The enrollee’s dependent enrolled 
in the same QHP is determined newly 
eligible or newly ineligible for advance 
payments of the premium tax credit or 
has a change in eligibility for cost- 
sharing reductions; or 

(iii) A qualified individual or his or 
her dependent who is enrolled in an eli-
gible employer-sponsored plan is deter-
mined newly eligible for advance pay-
ments of the premium tax credit based 
in part on a finding that such indi-
vidual is ineligible for qualifying cov-
erage in an eligible-employer sponsored 
plan in accordance with 26 CFR 1.36B– 
2(c)(3), including as a result of his or 
her employer discontinuing or chang-
ing available coverage within the next 
60 days, provided that such individual 
is allowed to terminate existing cov-
erage. 

(iv) A qualified individual who was 
previously ineligible for advance pay-
ments of the premium tax credit solely 
because of a household income below 
100 percent of the FPL and who, during 
the same timeframe, was ineligible for 
Medicaid because he or she was living 
in a non-Medicaid expansion State, 
who either experiences a change in 
household income or moves to a dif-
ferent State resulting in the qualified 
individual becoming newly eligible for 
advance payments of the premium tax 
credit; 

(7) The qualified individual or en-
rollee, or his or her dependent, gains 
access to new QHPs as a result of a per-
manent move and either— 

(i) Had minimum essential coverage 
as described in 26 CFR 1.5000A–1(b) for 
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one or more days during the 60 days 
preceding the date of the permanent 
move, or 

(ii) Was living outside of the United 
States or in a United States territory 
at the time of the permanent move; 

(8) The qualified individual who is an 
Indian, as defined by section 4 of the 
Indian Health Care Improvement Act, 
may enroll in a QHP or change from 
one QHP to another one time per 
month; 

(9) The qualified individual or en-
rollee, or his or her dependent, dem-
onstrates to the Exchange, in accord-
ance with guidelines issued by HHS, 
that the individual meets other excep-
tional circumstances as the Exchange 
may provide. 

(e) Loss of coverage. Loss of coverage 
described in paragraph (d)(1) of this 
section includes those circumstances 
described in 26 CFR 54.9801–6(a)(3)(i) 
through (iii) and in paragraphs (d)(1)(ii) 
through (iv) of this section. Loss of 
coverage does not include voluntary 
termination of coverage or other loss 
due to— 

(1) Failure to pay premiums on a 
timely basis, including COBRA pre-
miums prior to expiration of COBRA 
coverage, or 

(2) Situations allowing for a rescis-
sion as specified in 45 CFR 147.128. 

[77 FR 18444, Mar. 27, 2012, as amended at 78 
FR 42321, July 15, 2013; 78 FR 65095, Oct. 30, 
2013; 79 FR 30348, May 27, 2014; 79 FR 59138, 
Oct. 1, 2014; 80 FR 10866, Feb. 27, 2015; 80 FR 
38653, July 7, 2015; 81 FR 29155, May 11, 2016] 

§ 155.430 Termination of Exchange en-
rollment or coverage. 

(a) General requirements. The Ex-
change must determine the form and 
manner in which enrollment in a QHP 
through the Exchange may be termi-
nated. 

(b) Termination events—(1) Enrollee- 
initiated terminations. (i) The Exchange 
must permit an enrollee to terminate 
his or her coverage or enrollment in a 
QHP through the Exchange, including 
as a result of the enrollee obtaining 
other minimum essential coverage. To 
the extent the enrollee has the right to 
terminate the coverage under applica-
ble State laws, including ‘‘free look’’ 
cancellation laws, the enrollee may do 
so, in accordance with such laws. 

(ii) The Exchange must provide an 
opportunity at the time of plan selec-
tion for an enrollee to choose to re-
main enrolled in a QHP if he or she be-
comes eligible for other minimum es-
sential coverage and the enrollee does 
not request termination in accordance 
with paragraph (b)(1)(i) of this section. 
If an enrollee does not choose to re-
main enrolled in a QHP in such a situa-
tion, the Exchange must initiate ter-
mination of his or her enrollment in 
the QHP upon completion of the rede-
termination process specified in 
§ 155.330. 

(iii) The Exchange must establish a 
process to permit individuals, includ-
ing enrollees’ authorized representa-
tives, to report the death of an enrollee 
for purposes of initiating termination 
of the enrollee’s Exchange enrollment. 
The Exchange may require the report-
ing party to submit documentation of 
the death. Any applicable premium re-
fund, or premium due, must be proc-
essed by the deceased enrollee’s QHP in 
accordance with State law. 

(iv) The Exchange must permit an 
enrollee to retroactively terminate or 
cancel his or her coverage or enroll-
ment in a QHP in the following cir-
cumstances: 

(A) The enrollee demonstrates to the 
Exchange that he or she attempted to 
terminate his or her coverage or enroll-
ment in a QHP and experienced a tech-
nical error that did not allow the en-
rollee to terminate his or her coverage 
or enrollment through the Exchange, 
and requests retroactive termination 
within 60 days after he or she discov-
ered the technical error. 

(B) The enrollee demonstrates to the 
Exchange that his or her enrollment in 
a QHP through the Exchange was unin-
tentional, inadvertent, or erroneous 
and was the result of the error or mis-
conduct of an officer, employee, or 
agent of the Exchange or HHS, its in-
strumentalities, or a non-Exchange en-
tity providing enrollment assistance or 
conducting enrollment activities. Such 
enrollee must request cancellation 
within 60 days of discovering the unin-
tentional, inadvertent, or erroneous 
enrollment. For purposes of this para-
graph (b)(1)(iv)(B), misconduct includes 
the failure to comply with applicable 
standards under this part, part 156 of 
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this subchapter, or other applicable 
Federal or State requirements as deter-
mined by the Exchange. 

(C) The enrollee demonstrates to the 
Exchange that he or she was enrolled 
in a QHP without his or her knowledge 
or consent by any third party, includ-
ing third parties who have no connec-
tion with the Exchange, and requests 
cancellation within 60 days of discov-
ering of the enrollment. 

(2) Exchange-initiated terminations. 
The Exchange may initiate termi-
nation of an enrollee’s enrollment in a 
QHP through the Exchange, and must 
permit a QHP issuer to terminate such 
coverage or enrollment, in the fol-
lowing circumstances: 

(i) The enrollee is no longer eligible 
for coverage in a QHP through the Ex-
change; 

(ii) Non-payment of premiums for 
coverage of the enrollee, and 

(A) The exhaustion of the 3-month 
grace period, as described in § 156.270(d) 
and (g) of this subchapter, required for 
enrollees, who when first failing to 
timely pay premiums, are receiving ad-
vance payments of the premium tax 
credit. 

(B) Any other grace period not de-
scribed in paragraph (b)(2)(ii)(A) of this 
section has been exhausted; 

(iii) The enrollee’s coverage is re-
scinded in accordance with § 147.128 of 
this subtitle; 

(iv) The QHP terminates or is decer-
tified as described in § 155.1080; or 

(v) The enrollee changes from one 
QHP to another during an annual open 
enrollment period or special enroll-
ment period in accordance with § 155.410 
or § 155.420. 

(vi) The enrollee was enrolled in a 
QHP without his or her knowledge or 
consent by a third party, including by 
a third party with no connection with 
the Exchange. 

(vii) Any other reason for termi-
nation of coverage described in § 147.106 
of this subchapter. 

(c) Termination of coverage or enroll-
ment tracking and approval. The Ex-
change must— 

(1) Establish mandatory procedures 
for QHP issuers to maintain records of 
termination of enrollment in a QHP 
through the Exchange; 

(2) Send termination information to 
the QHP issuer and HHS, promptly and 
without undue delay in accordance 
with § 155.400(b). 

(3) Require QHP issuers to make rea-
sonable accommodations for all indi-
viduals with disabilities (as defined by 
the Americans with Disabilities Act) 
before terminating enrollment of such 
individuals through the Exchange; and 

(4) Retain records in order to facili-
tate audit functions. 

(d) Effective dates for termination of 
coverage or enrollment. (1) For purposes 
of this section— 

(i) Reasonable notice is defined as at 
least fourteen days before the re-
quested effective date of termination; 
and 

(ii) Changes in eligibility for advance 
payments of the premium tax credit 
and cost sharing reductions, including 
terminations, must adhere to the effec-
tive dates specified in § 155.330(f). 

(2) In the case of a termination in ac-
cordance with paragraph (b)(1) of this 
section, the last day of enrollment 
through the Exchange is— 

(i) The termination date specified by 
the enrollee, if the enrollee provides 
reasonable notice; 

(ii) Fourteen days after the termi-
nation is requested by the enrollee, if 
the enrollee does not provide reason-
able notice; or 

(iii) On a date on or after the date on 
which the termination is requested by 
the enrollee, subject to the determina-
tion of the enrollee’s QHP issuer, if the 
enrollee’s QHP issuer agrees to effec-
tuate termination in fewer than four-
teen days, and the enrollee requests an 
earlier termination effective date. 

(iv) If the enrollee is newly eligible 
for Medicaid, CHIP, or the BHP, if a 
BHP is operating in the service area of 
the Exchange, the last day of enroll-
ment in a QHP through the Exchange 
is the day before the individual is de-
termined eligible for Medicaid, CHIP, 
or the BHP. 

(v) The retroactive termination date 
requested by the enrollee, if specified 
by applicable State laws. 

(3) In the case of a termination in ac-
cordance with paragraph (b)(2)(i) of 
this section, the last day of enrollment 
in a QHP through the Exchange is the 
last day of eligibility, as described in 
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§ 155.330(f), unless the individual re-
quests an earlier termination effective 
date per paragraph (b)(1) of this sec-
tion. 

(4) In the case of a termination in ac-
cordance with paragraph (b)(2)(ii)(A) of 
this section, the last day of enrollment 
in a QHP through the Exchange will be 
the last day of the first month of the 3- 
month grace period. 

(5) In the case of a termination in ac-
cordance with paragraph (b)(2)(ii)(B) of 
this section, the last day of enrollment 
in a QHP through the Exchange should 
be consistent with existing State laws 
regarding grace periods. 

(6) In the case of a termination in ac-
cordance with paragraph (b)(2)(v) of 
this section, the last day of coverage in 
an enrollee’s prior QHP is the day be-
fore the effective date of coverage in 
his or her new QHP, including any ret-
roactive enrollments effectuated under 
§ 155.420(b)(2)(iii). 

(7) In the case of a termination due 
to death, the last day of enrollment in 
a QHP through the Exchange is the 
date of death. 

(8) In cases of retroactive termi-
nation dates, the Exchange will ensure 
that appropriate actions are taken to 
make necessary adjustments to ad-
vance payments of the premium tax 
credit, cost-sharing reductions, pre-
miums, claims, and user fees. 

(9) In case of a retroactive termi-
nation in accordance with paragraph 
(b)(1)(iv)(A) of this section, the termi-
nation date will be no sooner than 14 
days after the date that the enrollee 
can demonstrate he or she contacted 
the Exchange to terminate his or her 
coverage or enrollment through the 
Exchange, unless the issuer agrees to 
an earlier effective date as set forth in 
paragraph (d)(2)(iii) of this section. 

(10) In case of a retroactive cancella-
tion or termination in accordance with 
paragraph (b)(1)(iv)(B) or (C) of this 
section, the cancellation date or termi-
nation date will be the original cov-
erage effective date or a later date, as 
determined appropriate by the Ex-
change, based on the circumstances of 
the cancellation or termination. 

(11) In the case of cancellation in ac-
cordance with paragraph (b)(2)(vi) of 
this section, the Exchange may cancel 
the enrollee’s enrollment upon its de-

termination that the enrollment was 
performed without the enrollee’s 
knowledge or consent and following 
reasonable notice to the enrollee 
(where possible). The termination date 
will be the original coverage effective 
date. 

(12) In the case of retroactive can-
cellations or terminations in accord-
ance with paragraphs (b)(1)(iv)(A), (B) 
and (C) of this section, such termi-
nations or cancellations for the pre-
ceding coverage year must be initiated 
within a timeframe established by the 
Exchange based on a balance of oper-
ational needs and consumer protection. 
This timeframe will not apply to cases 
adjudicated through the appeals proc-
ess. 

(e) Termination, cancellation, and rein-
statement. The Exchange may establish 
operational instructions as to the 
form, manner, and method for address-
ing each of the following: 

(1) Termination. A termination is an 
action taken after a coverage effective 
date that ends an enrollee’s enrollment 
through the Exchange for a date after 
the original coverage effective date, re-
sulting in a period during which the in-
dividual was enrolled in coverage 
through the Exchange. 

(2) Cancellation. A cancellation is spe-
cific type of termination action that 
ends a qualified individual’s enroll-
ment through the Exchange on the 
date such enrollment became effective 
resulting in enrollment through the 
Exchange never having been effective. 

(3) Reinstatement. A reinstatement is 
a correction of an erroneous termi-
nation or cancellation action and re-
sults in restoration of an enrollment 
with no break in coverage. 

[77 FR 18444, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012; 78 FR 42322, July 15, 
2013; 79 FR 30348, May 27, 2014; 80 FR 10867, 
Feb. 27, 2015; 81 FR 12343, Mar. 8, 2016] 

Subpart F—Appeals of Eligibility 
Determinations for Exchange 
Participation and Insurance 
Affordability Programs 

SOURCE: 78 FR 54136, Aug. 30, 2013, unless 
otherwise noted. 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01094 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1085 

Department of Health and Human Services § 155.505 

§ 155.500 Definitions. 
In addition to those definitions in 

§§ 155.20 and 155.300, for purposes of this 
subpart and § 155.740 of subpart H, the 
following terms have the following 
meanings: 

Appeal record means the appeal deci-
sion, all papers and requests filed in 
the proceeding, and, if a hearing was 
held, the transcript or recording of 
hearing testimony or an official report 
containing the substance of what hap-
pened at the hearing, and any exhibits 
introduced at the hearing. 

Appeal request means a clear expres-
sion, either orally or in writing, by an 
applicant, enrollee, employer, or small 
business employer or employee to have 
any eligibility determination or rede-
termination contained in a notice 
issued in accordance with § 155.310(g), 
§ 155.330(e)(1)(ii), § 155.335(h)(1)(ii), 
§ 155.610(i), or § 155.715(e) or (f), reviewed 
by an appeals entity. 

Appeals entity means a body des-
ignated to hear appeals of eligibility 
determinations or redeterminations 
contained in notices issued in accord-
ance with § 155.310(g), § 155.330(e)(1)(ii), 
§ 155.335(h)(1)(ii), § 155.610(i), or 
§ 155.715(e) and (f). 

Appellant means the applicant or en-
rollee, the employer, or the small busi-
ness employer or employee who is re-
questing an appeal. 

De novo review means a review of an 
appeal without deference to prior deci-
sions in the case. 

Evidentiary hearing means a hearing 
conducted where evidence may be pre-
sented. 

Vacate means to set aside a previous 
action. 

§ 155.505 General eligibility appeals re-
quirements. 

(a) General requirements. Unless other-
wise specified, the provisions of this 
subpart apply to Exchange eligibility 
appeals processes, regardless of wheth-
er the appeals process is provided by a 
State Exchange appeals entity or by 
the HHS appeals entity. 

(b) Right to appeal. An applicant or 
enrollee must have the right to ap-
peal— 

(1) An eligibility determination made 
in accordance with subpart D, includ-
ing— 

(i) An initial determination of eligi-
bility, including the amount of advance 
payments of the premium tax credit 
and level of cost-sharing reductions, 
made in accordance with the standards 
specified in § 155.305(a) through (h); and 

(ii) A redetermination of eligibility, 
including the amount of advance pay-
ments of the premium tax credit and 
level of cost-sharing reductions, made 
in accordance with §§ 155.330 and 155.335; 

(iii) A determination of eligibility for 
an enrollment period, made in accord-
ance with § 155.305(b); 

(2) An eligibility determination for 
an exemption made in accordance 
§ 155.605; 

(3) A failure by the Exchange to pro-
vide timely notice of an eligibility de-
termination in accordance with 
§ 155.310(g), § 155.330(e)(1)(ii), 
§ 155.335(h)(1)(ii), or § 155.610(i); and 

(4) A denial of a request to vacate 
dismissal made by a State Exchange 
appeals entity in accordance with 
§ 155.530(d)(2), made under paragraph 
(c)(2)(i) of this section; and 

(5) An appeal decision issued by a 
State Exchange appeals entity in ac-
cordance with § 155.545(b), consistent 
with § 155.520(c). 

(c) Options for Exchange appeals. Ex-
change eligibility appeals may be con-
ducted by— 

(1) A State Exchange appeals entity, 
or an eligible entity described in para-
graph (d) of this section that is des-
ignated by the Exchange, if the Ex-
change establishes an appeals process 
in accordance with the requirements of 
this subpart; or 

(2) The HHS appeals entity— 
(i) Upon exhaustion of the State Ex-

change appeals process; 
(ii) If the Exchange has not estab-

lished an appeals process in accordance 
with the requirements of this subpart; 
or 

(iii) If the Exchange has delegated 
appeals of exemption determinations 
made by HHS pursuant to § 155.625(b) to 
the HHS appeals entity, and the appeal 
is limited to a determination of eligi-
bility for an exemption. 

(d) Eligible entities. An appeals process 
established under this subpart must 
comply with § 155.110(a). 
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(e) Representatives. An appellant may 
represent himself or herself, or be rep-
resented by an authorized representa-
tive under § 155.227, or by legal counsel, 
a relative, a friend, or another spokes-
person, during the appeal. 

(f) Accessibility requirements. Appeals 
processes established under this sub-
part must comply with the accessi-
bility requirements in § 155.205(c). 

(g) Judicial review. An appellant may 
seek judicial review to the extent it is 
available by law. 

[78 FR 54136, Aug. 30, 2013, as amended at 79 
FR 30349, May 27, 2014; 81 FR 12344, Mar. 8, 
2016] 

§ 155.510 Appeals coordination. 
(a) Agreements. The appeals entity or 

the Exchange must enter into agree-
ments with the agencies administering 
insurance affordability programs re-
garding the appeals processes for such 
programs as are necessary to fulfill the 
requirements of this subpart. Such 
agreements must include a clear delin-
eation of the responsibilities of each 
entity to support the eligibility ap-
peals process, and must— 

(1) Minimize burden on appellants, 
including not asking the appellant to 
provide duplicative information or doc-
umentation that he or she already pro-
vided to an agency administering an 
insurance affordability program or eli-
gibility appeals process, unless the ap-
peals entity, Exchange, or agency does 
not have access to the information or 
documentation and cannot reasonably 
obtain it, and such information is nec-
essary to properly adjudicate an ap-
peal; 

(2) Ensure prompt issuance of appeal 
decisions consistent with timeliness 
standards established under this sub-
part; and 

(3) Comply with the requirements set 
forth in— 

(i) 42 CFR 431.10(d), if the state Med-
icaid agency delegates authority to 
hear fair hearings under 42 CFR 
431.10(c)(ii) to the Exchange appeals en-
tity; or 

(ii) 42 CFR 457.348(b), if the state 
CHIP agency delegates authority to re-
view appeals under § 457.1120 to the Ex-
change appeals entity. 

(b) Coordination for Medicaid and 
CHIP appeals. (1) Where the Medicaid or 

CHIP agency has delegated appeals au-
thority to the Exchange appeals entity 
consistent with 42 CFR 431.10(c)(1)(ii) 
or 457.1120, and the Exchange appeals 
entity has accepted such delegation— 

(i) The Exchange appeals entity will 
conduct the appeal in accordance 
with— 

(A) Medicaid and CHIP MAGI-based 
income standards and standards for 
citizenship and immigration status, in 
accordance with the eligibility and 
verification rules and procedures, con-
sistent with 42 CFR parts 435 and 457. 

(B) Notice standards identified in 
this subpart, subpart D, and by the 
State Medicaid or CHIP agency, con-
sistent with applicable law. 

(ii) Consistent with 42 CFR 
431.10(c)(1)(ii), an appellant who has 
been determined ineligible for Med-
icaid must be informed of the option to 
opt into pursuing his or her appeal of 
the adverse Medicaid eligibility deter-
mination with the Medicaid agency, 
and if the appellant elects to do so, the 
appeals entity transmits the eligibility 
determination and all information pro-
vided via secure electronic interface, 
promptly and without undue delay, to 
the Medicaid agency. 

(2) Where the Medicaid or CHIP agen-
cy has not delegated appeals authority 
to the appeals entity and the appellant 
seeks review of a denial of Medicaid or 
CHIP eligibility, the appeals entity 
must transmit the eligibility deter-
mination and all relevant information 
provided as part of the initial applica-
tion or appeal, if applicable, via secure 
electronic interface, promptly and 
without undue delay, to the Medicaid 
or CHIP agency, as applicable. 

(3) The Exchange must consider an 
appellant determined or assessed by 
the appeals entity as not potentially 
eligible for Medicaid or CHIP as ineli-
gible for Medicaid and CHIP based on 
the applicable Medicaid and CHIP 
MAGI-based income standards for pur-
poses of determining eligibility for ad-
vance payments of the premium tax 
credit and cost-sharing reductions. 

(c) Data exchange. The appeals entity 
must— 

(1) Ensure that all data exchanges 
that are part of the appeals process, 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01096 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1087 

Department of Health and Human Services § 155.520 

comply with the data exchange re-
quirements in §§ 155.260, 155.270, and 
155.345(i); and 

(2) Comply with all data sharing re-
quests made by HHS. 

[78 FR 54136, Aug. 30, 2013, as amended at 81 
FR 12344, Mar. 8, 2016] 

§ 155.515 Notice of appeal procedures. 
(a) Requirement to provide notice of ap-

peal procedures. The Exchange must 
provide notice of appeal procedures at 
the time that the— 

(1) Applicant submits an application; 
and 

(2) Notice of eligibility determina-
tion is sent under §§ 155.310(g), 
155.330(e)(1)(ii), 155.335(h)(1)(ii), and 
155.610(i). 

(b) General content on right to appeal 
and appeal procedures. Notices de-
scribed in paragraph (a) of this section 
must contain— 

(1) An explanation of the applicant or 
enrollee’s appeal rights under this sub-
part; 

(2) A description of the procedures by 
which the applicant or enrollee may re-
quest an appeal; 

(3) Information on the applicant or 
enrollee’s right to represent himself or 
herself, or to be represented by legal 
counsel or another representative; 

(4) An explanation of the cir-
cumstances under which the appel-
lant’s eligibility may be maintained or 
reinstated pending an appeal decision, 
as described in § 155.525; and 

(5) An explanation that an appeal de-
cision for one household member may 
result in a change in eligibility for 
other household members and that 
such a change will be handled as a re-
determination of eligibility for all 
household members in accordance with 
the standards specified in § 155.305. 

§ 155.520 Appeal requests. 
(a) General standards for appeal re-

quests. The Exchange and the appeals 
entity— 

(1) Must accept appeal requests sub-
mitted— 

(i) By telephone; 
(ii) By mail; 
(iii) In person, if the Exchange or the 

appeals entity, as applicable, is capable 
of receiving in-person appeal requests; 
and 

(iv) Via the Internet. 
(2) Must assist the applicant or en-

rollee in making the appeal request, if 
requested; 

(3) Must not limit or interfere with 
the applicant or enrollee’s right to 
make an appeal request; and 

(4) Must consider an appeal request 
to be valid for the purpose of this sub-
part, if it is submitted in accordance 
with the requirements of paragraphs 
(b) and (c) of this section and 
§ 155.505(b). 

(b) Appeal request. The Exchange and 
the appeals entity must allow an appli-
cant or enrollee to request an appeal 
within— 

(1) 90 days of the date of the notice of 
eligibility determination; or 

(2) A timeframe consistent with the 
state Medicaid agency’s requirement 
for submitting fair hearing requests, 
provided that timeframe is no less than 
30 days, measured from the date of the 
notice of eligibility determination. 

(c) Appeal of a State Exchange appeals 
entity decision to HHS. If the appellant 
disagrees with the appeal decision of a 
State Exchange appeals entity, he or 
she may make an appeal request to the 
HHS appeals entity within 30 days of 
the date of the State Exchange appeals 
entity’s notice of appeal decision or no-
tice of denial of a request to vacate a 
dismissal. 

(d) Acknowledgement of appeal request. 
(1) Upon receipt of a valid appeal re-
quest pursuant to paragraph (b), (c), or 
(d)(3)(i) of this section, the appeals en-
tity must— 

(i) Send timely acknowledgment to 
the appellant of the receipt of his or 
her valid appeal request, including— 

(A) Information regarding the appel-
lant’s eligibility pending appeal pursu-
ant to § 155.525; and 

(B) An explanation that any advance 
payments of the premium tax credit 
paid on behalf of the tax filer pending 
appeal are subject to reconciliation 
under 26 CFR 1.36B–4. 

(ii) Send timely notice via secure 
electronic interface of the appeal re-
quest and, if applicable, instructions to 
provide eligibility pending appeal pur-
suant to § 155.525, to the Exchange and 
to the agencies administering Medicaid 
or CHIP, where applicable. 
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(iii) If the appeal request is made 
pursuant to paragraph (c) of this sec-
tion, send timely notice via secure 
electronic interface of the appeal re-
quest to the State Exchange appeals 
entity. 

(iv) Promptly confirm receipt of the 
records transferred pursuant to para-
graph (d)(3) or (4) of this section to the 
Exchange or the State Exchange ap-
peals entity, as applicable. 

(2) Upon receipt of an appeal request 
that is not valid because it fails to 
meet the requirements of this section 
or § 155.505(b), the appeals entity 
must— 

(i) Promptly and without undue 
delay, send written notice to the appli-
cant or enrollee informing the appel-
lant: 

(A) That the appeal request has not 
been accepted; 

(B) About the nature of the defect in 
the appeal request; and 

(C) That the applicant or enrollee 
may cure the defect and resubmit the 
appeal request by the date determined 
under paragraph (b) or (c) of this sec-
tion, as applicable, or within a reason-
able timeframe established by the ap-
peals entity. 

(D) That, in the event the appeal re-
quest is not valid due to failure to sub-
mit by the date determined under para-
graph (b) or (c) of this section, as appli-
cable, the appeal request may be con-
sidered valid if the applicant or en-
rollee sufficiently demonstrates within 
a reasonable timeframe determined by 
the appeals entity that failure to time-
ly submit was due to exceptional cir-
cumstances and should not preclude 
the appeal. 

(ii) Treat as valid an amended appeal 
request that meets the requirements of 
this section and § 155.505(b). 

(3) Upon receipt of a valid appeal re-
quest pursuant to paragraph (b) of this 
section, or upon receipt of the notice 
under paragraph (d)(1)(ii) of this sec-
tion, the Exchange must transmit via 
secure electronic interface to the ap-
peals entity— 

(i) The appeal request, if the appeal 
request was initially made to the Ex-
change; and 

(ii) The appellant’s eligibility record. 
(4) Upon receipt of the notice pursu-

ant to paragraph (d)(1)(iii) of this sec-

tion, the State Exchange appeals enti-
ty must transmit via secure electronic 
interface the appellant’s appeal record, 
including the appellant’s eligibility 
record as received from the Exchange, 
to the HHS appeals entity. 

[78 FR 54136, Aug. 30, 2013, as amended at 81 
FR 12344, Mar. 8, 2016] 

§ 155.525 Eligibility pending appeal. 
(a) General standards. After receipt of 

a valid appeal request or notice under 
§ 155.520(d)(1)(ii) that concerns an ap-
peal of a redetermination under 
§ 155.330(e) or § 155.335(h), the Exchange 
or the Medicaid or CHIP agency, as ap-
plicable, must continue to consider the 
appellant eligible while the appeal is 
pending in accordance with standards 
set forth in paragraph (b) of this sec-
tion or as determined by the Medicaid 
or CHIP agency consistent with 42 CFR 
parts 435 and 457, as applicable. 

(b) Implementation. If the tax filer or 
appellant, as applicable, accepts eligi-
bility pending an appeal, the Exchange 
must continue the appellant’s eligi-
bility for enrollment in a QHP, advance 
payments of the premium tax credit, 
and cost-sharing reductions, as applica-
ble, in accordance with the level of eli-
gibility immediately before the rede-
termination being appealed. 

§ 155.530 Dismissals. 
(a) Dismissal of appeal. The appeals 

entity must dismiss an appeal if the 
appellant— 

(1) Withdraws the appeal request in 
writing or by telephone, if the appeals 
entity is capable of accepting tele-
phonic withdrawals. 

(i) Accepting telephonic withdrawals 
means the appeals entity— 

(A) Records in full the appellant’s 
statement and telephonic signature 
made under penalty of perjury; and 

(B) Provides a written confirmation 
to the appellant documenting the tele-
phonic interaction. 

(ii) [Reserved] 
(2) Fails to appear at a scheduled 

hearing without good cause; 
(3) Fails to submit a valid appeal re-

quest as specified in § 155.520(a)(4); or 
(4) Dies while the appeal is pending, 

except if the executor, administrator, 
or other duly authorized representative 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01098 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1089 

Department of Health and Human Services § 155.535 

of the estate requests to continue the 
appeal. 

(b) Notice of dismissal to the appellant. 
If an appeal is dismissed under para-
graph (a) of this section, the appeals 
entity must provide timely written no-
tice to the appellant, including— 

(1) The reason for dismissal; 
(2) An explanation of the dismissal’s 

effect on the appellant’s eligibility; 
and 

(3) An explanation of how the appel-
lant may show good cause why the dis-
missal should be vacated in accordance 
with paragraph (d) of this section. 

(c) Notice of the dismissal to the Ex-
change, Medicaid, and CHIP. If an ap-
peal is dismissed under paragraph (a) of 
this section, the appeals entity must 
provide timely notice to the Exchange, 
and to the agency administering Med-
icaid or CHIP, as applicable, including 
instruction regarding— 

(1) The eligibility determination to 
implement; and 

(2) Discontinuing eligibility provided 
under § 155.525, if applicable. 

(d) Vacating a dismissal. The appeals 
entity must— 

(1) Vacate a dismissal and proceed 
with the appeal if the appellant makes 
a written request within 30 days of the 
date of the notice of dismissal showing 
good cause why the dismissal should be 
vacated; and 

(2) Provide timely written notice of 
the denial of a request to vacate a dis-
missal to the appellant, if the request 
is denied. 

[78 FR 54136, Aug. 30, 2013, as amended at 79 
FR 30349, May 27, 2014; 81 FR 12344, Mar. 8, 
2016] 

§ 155.535 Informal resolution and hear-
ing requirements. 

(a) Informal resolution. The HHS ap-
peals process will provide an oppor-
tunity for informal resolution and a 
hearing in accordance with the require-
ments of this section. A State Ex-
change appeals entity may also provide 
an informal resolution process prior to 
a hearing. Any information resolution 
process must meet the following re-
quirements: 

(1) The process complies with the 
scope of review specified in paragraph 
(e) of this section; 

(2) The appellant’s right to a hearing 
is preserved in any case in which the 
appellant remains dissatisfied with the 
outcome of the informal resolution 
process; 

(3) If the appeal advances to hearing, 
the appellant is not asked to provide 
duplicative information or documenta-
tion that he or she previously provided 
during the application or informal res-
olution process; and 

(4) If the appeal does not advance to 
hearing, the informal resolution deci-
sion is final and binding. 

(b) Notice of hearing. When a hearing 
is scheduled, the appeals entity must 
send written notice to the appellant 
and the appellant’s authorized rep-
resentative, if any, of the date, time, 
and location or format of the hearing 
no later than 15 days prior to the hear-
ing date unless— 

(1) The appellant requests an earlier 
hearing date; or 

(2) A hearing date sooner than 15 
days is necessary to process an expe-
dited appeal, as described in § 155.540(a), 
and the appeals entity has contacted 
the appellant to schedule a hearing on 
a mutually agreed upon date, time, and 
location or format. 

(c) Conducting the hearing. All hear-
ings under this subpart must be con-
ducted— 

(1) At a reasonable date, time, and lo-
cation or format; 

(2) After notice of the hearing, pursu-
ant to paragraph (b) of this section; 

(3) As an evidentiary hearing, con-
sistent with paragraph (e) of this sec-
tion; and 

(4) By one or more impartial officials 
who have not been directly involved in 
the eligibility determination or any 
prior Exchange appeal decisions in the 
same matter. 

(d) Procedural rights of an appellant. 
The appeals entity must provide the 
appellant with the opportunity to— 

(1) Review his or her appeal record, 
including all documents and records to 
be used by the appeals entity at the 
hearing, at a reasonable time before 
the date of the hearing as well as dur-
ing the hearing; 

(2) Bring witnesses to testify; 
(3) Establish all relevant facts and 

circumstances; 
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(4) Present an argument without 
undue interference; and 

(5) Question or refute any testimony 
or evidence, including the opportunity 
to confront and cross-examine adverse 
witnesses. 

(e) Information and evidence to be con-
sidered. The appeals entity must con-
sider the information used to deter-
mine the appellant’s eligibility as well 
as any additional relevant evidence 
presented during the course of the ap-
peals process, including at the hearing. 

(f) Standard of review. The appeals en-
tity will review the appeal de novo and 
will consider all relevant facts and evi-
dence adduced during the appeals proc-
ess. 

[78 FR 54136, Aug. 30, 2013, as amended at 81 
FR 12344, Mar. 8, 2016] 

§ 155.540 Expedited appeals. 
(a) Expedited appeals. The appeals en-

tity must establish and maintain an 
expedited appeals process for an appel-
lant to request an expedited process 
where there is an immediate need for 
health services because a standard ap-
peal could jeopardize the appellant’s 
life, health, or ability to attain, main-
tain, or regain maximum function. 

(b) Denial of a request for expedited ap-
peal. If the appeals entity denies a re-
quest for an expedited appeal, it must— 

(1) Handle the appeal request under 
the standard process and issue the ap-
peal decision in accordance with 
§ 155.545(b)(1); and 

(2) Inform the appellant, promptly 
and without undue delay, through elec-
tronic or oral notification, if possible, 
of the denial and, if notification is oral, 
follow up with the appellant by written 
notice, within the timeframe estab-
lished by the Secretary. Written notice 
of the denial must include— 

(i) The reason for the denial; 
(ii) An explanation that the appeal 

request will be transferred to the 
standard process; and 

(iii) An explanation of the appellant’s 
rights under the standard process. 

§ 155.545 Appeal decisions. 
(a) Appeal decisions. Appeal decisions 

must— 
(1) Be based exclusively on the infor-

mation and evidence specified in 
§ 155.535(e) and the eligibility require-

ments under subpart D or G of this 
part, as applicable, and if the Medicaid 
or CHIP agencies delegate authority to 
conduct the Medicaid fair hearing or 
CHIP review to the appeals entity in 
accordance with 42 CFR 431.10(c)(1)(ii) 
or 457.1120, the eligibility requirements 
under 42 CFR parts 435 and 457, as ap-
plicable; 

(2) State the decision, including a 
plain language description of the effect 
of the decision on the appellant’s eligi-
bility; 

(3) Summarize the facts relevant to 
the appeal; 

(4) Identify the legal basis, including 
the regulations that support the deci-
sion; 

(5) State the effective date of the de-
cision; and 

(6) If the appeals entity is a State Ex-
change appeals entity— 

(i) Provide an explanation of the ap-
pellant’s right to pursue the appeal be-
fore the HHS appeals entity, including 
the applicable timeframe, if the appel-
lant remains dissatisfied with the eligi-
bility determination; and 

(ii) Indicate that the decision of the 
State Exchange appeals entity is final, 
unless the appellant pursues the appeal 
before the HHS appeals entity. 

(b) Notice of appeal decision. The ap-
peals entity— 

(1) Must issue written notice of the 
appeal decision to the appellant within 
90 days of the date an appeal request 
under § 155.520(b) or (c) is received, as 
administratively feasible. 

(2) In the case of an appeal request 
submitted under § 155.540 that the ap-
peals entity determines meets the cri-
teria for an expedited appeal, must 
issue the notice as expeditiously as 
reasonably possible, consistent with 
the timeframe established by the Sec-
retary. 

(3) Must provide notice of the appeal 
decision and instructions to cease 
pended eligibility to the appellant, if 
applicable, via secure electronic inter-
face, to the Exchange or the Medicaid 
or CHIP agency, as applicable. 

(c) Implementation of appeal decisions. 
The Exchange, upon receiving the no-
tice described in paragraph (b), must 
promptly— 

(1) Implement the appeal decision ef-
fective— 
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(i) Prospectively, on the first day of 
the month following the date of the no-
tice of appeal decision, or consistent 
with § 155.330(f)(2), (3), (4), or (5), if ap-
plicable; or 

(ii) Retroactively, to the coverage ef-
fective date the appellant did receive 
or would have received if the appellant 
had enrolled in coverage under the in-
correct eligibility determination that 
is the subject of the appeal, at the op-
tion of the appellant. 

(2) Redetermine the eligibility of 
household members who have not ap-
pealed their own eligibility determina-
tions but whose eligibility may be af-
fected by the appeal decision, in ac-
cordance with the standards specified 
in § 155.305. 

[78 FR 54136, Aug. 30, 2013, as amended at 81 
FR 12345, Mar. 8, 2016] 

§ 155.550 Appeal record. 
(a) Appellant access to the appeal 

record. Subject to the requirements of 
all applicable Federal and State laws 
regarding privacy, confidentiality, dis-
closure, and personally identifiable in-
formation, the appeals entity must 
make the appeal record accessible to 
the appellant at a convenient place and 
time. 

(b) Public access to the appeal decision. 
The appeals entity must provide public 
access to all appeal decisions, subject 
to all applicable Federal and State 
laws regarding privacy, confiden-
tiality, disclosure, and personally iden-
tifiable information. 

§ 155.555 Employer appeals process. 
(a) General requirements. The provi-

sions of this section apply to employer 
appeals processes through which an 
employer may, in response to a notice 
under § 155.310(h), appeal a determina-
tion that the employer does not pro-
vide minimum essential coverage 
through an employer-sponsored plan or 
that the employer does provide that 
coverage but it is not affordable cov-
erage with respect to an employee. 

(b) Exchange employer appeals process. 
An Exchange may establish an em-
ployer appeals process in accordance 
with the requirements of this section, 
§ 155.505(f) through (g), and 
§ 155.510(a)(1), (a)(2), and (c). Where an 
Exchange has not established an em-

ployer appeals process, HHS will pro-
vide an employer appeals process that 
meets the requirements of this section, 
§§ 155.505(f) through (g), and 
155.510(a)(1), (a)(2), and (c). 

(c) Appeal request. The Exchange and 
appeals entity, as applicable, must— 

(1) Allow an employer to request an 
appeal within 90 days from the date the 
notice described under § 155.310(h) is 
sent; 

(2) Allow an employer to submit rel-
evant evidence to support the appeal; 

(3) Allow an employer to submit an 
appeal request to— 

(i) The Exchange or the Exchange ap-
peals entity, if the Exchange estab-
lishes an employer appeals process; or 

(ii) The HHS appeals entity, if the 
Exchange has not established an em-
ployer appeals process; 

(4) Comply with the requirements of 
§ 155.520(a)(1) through (3); and 

(5) Consider an appeal request valid if 
it is submitted in accordance with 
paragraph (c)(1) of this section and 
with the purpose of appealing the de-
termination identified in the notice 
specified in § 155.310(h). 

(d) Notice of appeal request. (1) Upon 
receipt of a valid appeal request, the 
appeals entity must— 

(i) Send timely acknowledgement of 
the receipt of the appeal request to the 
employer, including an explanation of 
the appeals process; 

(ii) Send timely notice to the em-
ployee of the receipt of the appeal re-
quest, including— 

(A) An explanation of the appeals 
process; 

(B) Instructions for submitting addi-
tional evidence for consideration by 
the appeals entity; and 

(C) An explanation of the potential 
effect of the employer’s appeal on the 
employee’s eligibility. 

(iii) Promptly notify the Exchange of 
the appeal, if the employer did not ini-
tially make the appeal request to the 
Exchange. 

(2) Upon receipt of an invalid appeal 
request, the appeals entity must 
promptly and without undue delay 
send written notice to the employer 
that the appeal request is not valid be-
cause it fails to meet the requirements 
of this section. The written notice 
must inform the employer— 
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(i) That the appeal request has not 
been accepted; 

(ii) About the nature of the defect in 
the appeal request; and 

(iii) That the employer may cure the 
defect and resubmit the appeal request 
by the date determined under para-
graph (c) of this section, or within a 
reasonable timeframe established by 
the appeals entity. 

(iv) Treat as valid an amended appeal 
request that meets the requirements of 
this section, including standards for 
timeliness. 

(e) Transmittal and receipt of records. 
(1) Upon receipt of a valid appeal re-
quest under this section, or upon re-
ceipt of the notice under paragraph 
(d)(1)(iii) of this section, the Exchange 
must promptly transmit via secure 
electronic interface to the appeals en-
tity— 

(i) The appeal request, if the appeal 
request was initially made to the Ex-
change; and 

(ii) The employee’s eligibility record. 
(2) The appeals entity must promptly 

confirm receipt of records transmitted 
pursuant to paragraph (e)(1) of this sec-
tion to the entity that transmitted the 
records. 

(f) Dismissal of appeal. The appeals en-
tity— 

(1) Must dismiss an appeal under the 
circumstances specified in § 155.530(a)(1) 
or if the request fails to comply with 
the standards in paragraph (c)(4) of this 
section. 

(2) Must provide timely notice of the 
dismissal to the employer, employee, 
and Exchange including the reason for 
dismissal; and 

(3) May vacate a dismissal if the em-
ployer makes a written request within 
30 days of the date of the notice of dis-
missal showing good cause as to why 
the dismissal should be vacated. 

(g) Procedural rights of the employer. 
The appeals entity must provide the 
employer the opportunity to— 

(1) Provide relevant evidence for re-
view of the determination of an em-
ployee’s eligibility for advance pay-
ments of the premium tax credit or 
cost-sharing reductions; 

(2) Review— 
(i) The information described in 

§ 155.310(h)(1); 

(ii) Information regarding whether 
the employee’s income is above or 
below the threshold by which the af-
fordability of employer-sponsored min-
imum essential coverage is measured, 
as set forth by standards described in 
26 CFR 1.36B; and 

(iii) Other data used to make the de-
termination described in § 155.305(f) or 
(g), to the extent allowable by law, ex-
cept the information described in para-
graph (h) of this section. 

(h) Confidentiality of employee informa-
tion. Neither the Exchange nor the ap-
peals entity may make available to an 
employer any tax return information 
of an employee as prohibited by section 
6103 of the Code. 

(i) Adjudication of employer appeals. 
Employer appeals must— 

(1) Be reviewed by one or more im-
partial officials who have not been di-
rectly involved in the employee eligi-
bility determination implicated in the 
appeal; 

(2) Consider the information used to 
determine the employee’s eligibility as 
well as any additional relevant evi-
dence provided by the employer or the 
employee during the course of the ap-
peal; and 

(3) Be reviewed de novo. 
(j) Appeal decisions. Employer appeal 

decisions must— 
(1) Be based exclusively on the infor-

mation and evidence described in para-
graph (i)(2) of this section and the eli-
gibility standards in 45 CFR part 155, 
subpart D; 

(2) State the decision, including a 
plain language description of the effect 
of the decision on the employee’s eligi-
bility; and 

(3) Comply with the requirements set 
forth in § 155.545(a)(3) through (5). 

(k) Notice of appeal decision. The ap-
peals entity must provide written no-
tice of the appeal decision within 90 
days of the date the appeal request is 
received, as administratively feasible, 
to— 

(1) The employer. Such notice must 
include— 

(i) The appeal decision; and 
(ii) An explanation that the appeal 

decision does not foreclose any appeal 
rights the employer may have under 
subtitle F of the Code. 
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(2) The employee. Such notice must 
include— 

(i) The appeal decision; and 
(ii) An explanation that the employee 

and his or her household members, if 
applicable, may appeal a redetermina-
tion of eligibility that occurs as a re-
sult of the appeal decision. 

(3) The Exchange. 
(l) Implementation of the appeal deci-

sion. After receipt of the notice under 
paragraph (k)(3) of this section, if the 
appeal decision affects the employee’s 
eligibility, the Exchange must prompt-
ly: 

(1) Redetermine the employee’s eligi-
bility and the eligibility of the employ-
ee’s household members, if applicable, 
in accordance with the standards speci-
fied in § 155.305; or 

(2) Notify the employee of the re-
quirement to report changes in eligi-
bility as described in § 155.330(b)(1). 

(m) Appeal record. Subject to the re-
quirements of § 155.550 and paragraph 
(h) of this section, the appeal record 
must be accessible to the employer and 
to the employee in a convenient format 
and at a convenient time. 

[78 FR 54136, Aug. 30, 2013, as amended at 79 
FR 30349, May 27, 2014; 81 FR 12345, Mar. 8, 
2016] 

Subpart G—Exchange Functions 
in the Individual Market: Eligi-
bility Determinations for Ex-
emptions 

SOURCE: 78 FR 39523, July 1, 2013, unless 
otherwise noted. 

§ 155.600 Definitions and general re-
quirements. 

(a) Definitions. For purposes of this 
subpart, the following terms have the 
following meaning: 

Applicant means an individual who is 
seeking an exemption for him or her-
self through an application submitted 
to the Exchange. 

Application filer means an applicant, 
an individual who is liable for the 
shared responsibility payment in ac-
cordance with section 5000A of the Code 
for an applicant, an authorized rep-
resentative, or if the applicant is a 
minor or incapacitated, someone act-
ing responsibly for an applicant. 

Exemption means an exemption from 
the shared responsibility payment. 

Health care sharing ministry has the 
same meaning as it does in section 
5000A(d)(2)(B)(ii) of the Code. 

Indian tribe has the same meaning as 
it does in section 45A(c)(6) of the Code. 

Required contribution has the same 
meaning as it does in section 
5000A(e)(1)(B) of the Code. 

Required contribution percentage 
means the product of eight percent and 
the rate of premium growth over the 
rate of income growth for the calendar 
year, rounded to the nearest one-hun-
dredth of one percent. 

Shared responsibility payment means 
the payment imposed with respect to a 
non-exempt individual who does not 
maintain minimum essential coverage 
in accordance with section 5000A(b) of 
the Code. 

Tax filer has the same meaning as it 
does in § 155.300(a). 

(b) Attestation. For the purposes of 
this subpart, any attestation that an 
applicant is to provide under this sub-
part may be made by the application 
filer on behalf of the applicant. 

(c) Reasonably compatible. For pur-
poses of this subpart, the Exchange 
must consider information through 
electronic data sources, other informa-
tion provided by the applicant, or other 
information in the records of the Ex-
change to be reasonably compatible 
with an applicant’s attestation if the 
difference or discrepancy does not im-
pact the eligibility of the applicant for 
the exemption or exemptions for which 
he or she applied. 

(d) Accessibility. Information, includ-
ing notices, forms, and applications, 
must be provided to applicants in ac-
cordance with the standards specified 
in § 155.205(c). 

(e) Notices. Any notice required to be 
sent by the Exchange to an individual 
in accordance with this subpart must 
be provided in accordance with the 
standards specified in § 155.230. 

[78 FR 39523, July 1, 2013, as amended at 79 
FR 30349, May 27, 2014] 

§ 155.605 Eligibility standards for ex-
emptions. 

(a) Eligibility for an exemption through 
the Exchange. Except as specified in 
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paragraph (g) of this section, the Ex-
change must determine an applicant 
eligible for and issue a certificate of 
exemption for any month if the Ex-
change determines that he or she 
meets the requirements for one or 
more of the categories of exemptions 
described in this section for at least 
one day of the month. 

(b) Duration of single exemption. Ex-
cept as specified in paragraphs (c)(2) 
and (d) of this section, the Exchange 
may provide a certificate of exemption 
only for the calendar year in which an 
applicant submitted an application for 
such exemption. 

(c) Religious conscience. (1) The Ex-
change must determine an applicant 
eligible for an exemption for any 
month if the applicant is a member of 
a recognized religious sect or division 
described in section 1402(g)(1) of the 
Code, and an adherent of established 
tenets or teachings of such sect or divi-
sion, for such month in accordance 
with section 5000A(d)(2)(A) of the Code. 

(2) Duration of exemption for religious 
conscience. (i) The Exchange must 
grant the certificate of exemption 
specified in this paragraph to an appli-
cant who meets the standards provided 
in paragraph (c)(1) of this section for a 
month on a continuing basis, until the 
month after the month of the individ-
ual’s 21st birthday, or until such time 
that an individual reports that he or 
she no longer meets the standards pro-
vided in paragraph (c)(1) of this sec-
tion. 

(ii) If the Exchange granted a certifi-
cate of exemption in this category to 
an applicant prior to his or her reach-
ing the age of 21, the Exchange must 
send the applicant a notice upon reach-
ing the age of 21 informing the appli-
cant that he or she must submit a new 
exemption application to maintain the 
certificate of exemption. 

(3) The Exchange must make an ex-
emption in this category available pro-
spectively or retrospectively. 

(d) Hardship—(1) General. The Ex-
change must grant a hardship exemp-
tion to an applicant eligible for an ex-
emption for at least the month before, 
the month or months during which, 
and the month after a specific event or 
circumstance, if the Exchange deter-
mines that: 

(i) He or she experienced financial or 
domestic circumstances, including an 
unexpected natural or human-caused 
event, such that he or she had a signifi-
cant, unexpected increase in essential 
expenses that prevented him or her 
from obtaining coverage under a quali-
fied health plan; 

(ii) The expense of purchasing a 
qualified health plan would have 
caused him or her to experience serious 
deprivation of food, shelter, clothing or 
other necessities; or 

(iii) He or she has experienced other 
circumstances that prevented him or 
her from obtaining coverage under a 
qualified health plan. 

(2) Lack of affordable coverage based on 
projected income. The Exchange must 
determine an applicant eligible for an 
exemption for a month or months dur-
ing which he or she, or another indi-
vidual the applicant attests will be in-
cluded in the applicant’s family, as de-
fined in 26 CFR 1.36B–1(d), is unable to 
afford coverage in accordance with the 
standards specified in section 
5000A(e)(1) of the Code, provided that— 

(i) Eligibility for this exemption is 
based on projected annual household 
income; 

(ii) An eligible employer-sponsored 
plan is only considered under para-
graphs (d)(4)(iii) and (iv) of this section 
if it meets the minimum value stand-
ard described in § 156.145 of this sub-
chapter. 

(iii) For an individual who is eligible 
to purchase coverage under an eligible 
employer-sponsored plan, the Exchange 
determines the required contribution 
for coverage such that— 

(A) An individual who uses tobacco is 
treated as not earning any premium in-
centive related to participation in a 
wellness program designed to prevent 
or reduce tobacco use that is offered by 
an eligible employer-sponsored plan; 

(B) Wellness incentives offered by an 
eligible employer-sponsored plan that 
do not relate to tobacco use are treated 
as not earned; 

(C) In the case of an employee who is 
eligible to purchase coverage under an 
eligible employer-sponsored plan spon-
sored by the employee’s employer, the 
required contribution is the portion of 
the annual premium that the employee 
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would pay (whether through salary re-
duction or otherwise) for the lowest 
cost self-only coverage. 

(D) In the case of an individual who 
is eligible to purchase coverage under 
an eligible employer-sponsored plan as 
a member of the employee’s family, as 
defined in 26 CFR 1.36B–1(d), the re-
quired contribution is the portion of 
the annual premium that the employee 
would pay (whether through salary re-
duction or otherwise) for the lowest 
cost family coverage that would cover 
the employee and all other individuals 
who are included in the employee’s 
family who have not otherwise been 
granted an exemption through the Ex-
change. 

(iv) For an individual who is ineli-
gible to purchase coverage under an el-
igible employer-sponsored plan, the Ex-
change determines the required con-
tribution for coverage in accordance 
with section 5000A(e)(1)(B)(ii) of the 
Code, inclusive of all members of the 
family, as defined in 26 CFR 1.36B–1(d), 
who have not otherwise been granted 
an exemption through the Exchange 
and who are not treated as eligible to 
purchase coverage under an eligible 
employer-sponsored plan, in accord-
ance with paragraph (d)(4)(ii) of this 
section; and 

(v) The applicant applies for this ex-
emption prior to the last date on which 
he or she could enroll in a QHP 
through the Exchange for the month or 
months of a calendar year for which 
the exemption is requested. 

(vi) The Exchange must make an ex-
emption in this category available pro-
spectively, and provide it for all re-
maining months in a coverage year, 
notwithstanding any change in an indi-
vidual’s circumstances. 

(3) Ineligible for Medicaid based on a 
State’s decision not to expand. The Ex-
change must determine an applicant 
eligible for an exemption for a calendar 
year if he or she would be determined 
ineligible for Medicaid for one or more 
months during the benefit year solely 
as a result of a State not implementing 
section 2001(a) of the Affordable Care 
Act. 

(e) Eligibility for an exemption through 
the IRS. Hardship exemptions in this 
paragraph (e) can be claimed on a Fed-
eral income tax return without obtain-

ing an exemption certificate number. 
The IRS may allow an individual to 
claim the hardship exemptions de-
scribed in this paragraph (e) without 
requiring an exemption certificate 
number from the Exchange. 

(1) Filing threshold. The IRS may 
allow an applicant to claim an exemp-
tion specified in HHS Guidance pub-
lished September 18, 2014, entitled, 
‘‘Shared Responsibility Guidance—Fil-
ing Threshold Hardship Exemption,’’ 
and in IRS Notice 2014–76, section B 
(see https://www.cms.gov/cciio/). 

(2) Self-only coverage in an eligible em-
ployer-sponsored plan. The IRS may 
allow an applicant to claim an exemp-
tion specified in HHS Guidance pub-
lished November 21, 2014, entitled, 
‘‘Guidance on Hardship Exemptions for 
Persons Meeting Certain Criteria,’’ and 
in IRS Notice 2014–76, section A (see 
https://www.cms.gov/cciio/). 

(3) Eligible for services through an In-
dian health care provider. The IRS may 
allow an applicant to claim the exemp-
tion specified in HHS Guidance pub-
lished September 18, 2014, entitled, 
‘‘Shared Responsibility Guidance—Ex-
emption for Individuals Eligible for 
Services through an Indian Health Care 
Provider,’’ and in IRS Notice 2014–76, 
section E (see https://www.cms.gov/cciio/ 
). 

(4) Ineligible for Medicaid based on a 
State’s decision not to expand. The IRS 
may allow an applicant to claim the 
exemption specified in HHS Guidance 
published November 21, 2014, entitled, 
‘‘Guidance on Hardship Exemptions for 
Persons Meeting Certain Criteria,’’ and 
in IRS Notice 2014–76, section F (see 
https://www.cms.gov/cciio/). 

[78 FR 39523, July 1, 2013, as amended at 79 
FR 30349, May 27, 2014; 80 FR 10868, Feb. 27, 
2015; 81 FR 12345, Mar. 8, 2016] 

§ 155.610 Eligibility process for exemp-
tions. 

(a) Application. Except as specified in 
paragraphs (b) and (c) of this section, 
the Exchange must use an application 
established by HHS to collect informa-
tion necessary for determining eligi-
bility for and granting certificates of 
exemption as described in § 155.605. 
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(b) Alternative application. If the Ex-
change seeks to use an alternative ap-
plication, such application, as ap-
proved by HHS, must request the min-
imum information necessary for the 
purposes identified in paragraph (a) of 
this section. 

(c) Exemptions through the eligibility 
process for coverage. If an individual 
submits the application described in 
§ 155.405 and then requests an exemp-
tion, the Exchange must use informa-
tion collected for purposes of the eligi-
bility determination for enrollment in 
a QHP and for insurance affordability 
programs in making the exemption eli-
gibility determination, and must not 
request duplicate information or con-
duct repeat verifications to the extent 
that the Exchange finds that such in-
formation is still applicable, where the 
standards for such verifications adhere 
to the standards specified in this sub-
part. 

(d) Filing the exemption application. 
The Exchange must— 

(1) Accept the application from an 
application filer; and 

(2) Provide the tools to file an appli-
cation. 

(3) For applications submitted before 
October 15, 2014, the Exchange must, at 
a minimum, accept the application by 
mail. 

(e) Collection of Social Security Num-
bers. (1) The Exchange must require an 
applicant who has a Social Security 
number to provide such number to the 
Exchange. 

(2) The Exchange may not require an 
individual who is not seeking an ex-
emption for himself or herself to pro-
vide a Social Security number, except 
as specified in paragraph (e)(3) of this 
section. 

(3) The Exchange must require an ap-
plication filer to provide the Social Se-
curity number of a tax filer who is not 
an applicant only if an applicant at-
tests that the tax filer has a Social Se-
curity number and filed a tax return 
for the year for which tax data would 
be utilized for verification of household 
income and family size for an exemp-
tion under § 155.605(g)(2) that requires 
such verification. 

(f) Determination of eligibility; granting 
of certificates. The Exchange must de-
termine an applicant’s eligibility for 

an exemption in accordance with the 
standards specified in § 155.605, and 
grant a certificate of exemption to any 
applicant determined eligible. 

(g) Timeliness standards. (1) The Ex-
change must determine eligibility for 
exemption promptly and without 
undue delay. 

(2) The Exchange must assess the 
timeliness of eligibility determinations 
made under this subpart based on the 
period from the date of application to 
the date the Exchange notifies the ap-
plicant of its decision. 

(h) Exemptions for previous tax years. 
(1) Except for the exemptions described 
in § 155.605(c) and (d), after December 31 
of a given calendar year, the Exchange 
may decline to accept an application 
for an exemption that is available ret-
rospectively for months for such cal-
endar year, and must provide informa-
tion to individuals regarding how to 
claim an exemption through the tax 
filing process. 

(2) The Exchange will only accept an 
application for an exemption described 
in § 155.605(g)(1) during one of the 3 cal-
endar years after the month or months 
during which the applicant attests that 
the hardship occurred. 

(i) Notification of eligibility determina-
tion for exemptions. The Exchange must 
provide timely written notice to an ap-
plicant of any eligibility determination 
made in accordance with this subpart. 
In the case of a determination that an 
applicant is eligible for an exemption, 
this notification must include the ex-
emption certificate number for the 
purposes of tax administration. 

(j) Retention of records for tax compli-
ance. (1) An Exchange must notify an 
individual to retain the records that 
demonstrate receipt of the certificate 
of exemption and qualification for the 
underlying exemption. 

(2) In the case of any factor of eligi-
bility that is verified through use of 
the special circumstances exception de-
scribed in § 155.615(h), the records that 
demonstrate qualification for the un-
derlying exemption are the informa-
tion submitted to the Exchange regard-
ing the circumstances that warranted 
the use of the exception, as well as 
records of the Exchange decision to 
allow such exception. 
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(k) Incomplete application. (1) If an ap-
plicant submits an application that 
does not include sufficient information 
for the Exchange to conduct a deter-
mination for eligibility of an exemp-
tion the Exchange must— 

(i) Provide notice to the applicant in-
dicating that information necessary to 
complete an eligibility determination 
is missing, specifying the missing in-
formation, and providing instructions 
on how to provide the missing informa-
tion; and 

(ii) Provide the applicant with a pe-
riod of no less than 30 and no more 
than 90 days, in the reasonable discre-
tion of the Exchange, from the date on 
which the notice described in para-
graph (k)(1) of this section is sent to 
the applicant to provide the informa-
tion needed to complete the applica-
tion to the Exchange; and 

(iii) Not proceed with the applicant’s 
eligibility determination during the 
period described in paragraph (k)(2) of 
this section. 

(2) If the Exchange does not receive 
the requested information within the 
time allotted in paragraph (k)(1)(ii) of 
this section, the Exchange must notify 
the applicant in writing that the Ex-
change cannot process the application 
and provide appeal rights to the appli-
cant. 

[78 FR 39523, July 1, 2013, as amended at 81 
FR 12346, Mar. 8, 2016] 

§ 155.615 Verification process related 
to eligibility for exemptions. 

(a) General rule. Unless a request for 
modification is granted under para-
graph (i) of this section, the Exchange 
must verify or obtain information as 
provided in this section in order to de-
termine that an applicant is eligible 
for an exemption. 

(b) Verification related to exemption for 
religious conscience. For any applicant 
who requests an exemption based on re-
ligious conscience, the Exchange must 
verify that he or she meets the stand-
ards specified in § 155.605(c) by— 

(1) Except as specified in paragraph 
(b)(2) of this section, accepting a form 
that reflects that he or she is exempt 
from Social Security and Medicare 
taxes under section 1402(g)(1) of the 
Code; 

(2) Except as specified in paragraphs 
(b)(3) and (4) of this section, accepting 
his or her attestation of membership in 
a religious sect or division, and 
verifying that the religious sect or di-
vision to which the applicant attests 
membership is recognized by the Social 
Security Administration as an ap-
proved religious sect or division under 
section 1402(g)(1) of the Code. 

(3) If information provided by an ap-
plicant regarding his or her member-
ship in a religious sect or division is 
not reasonably compatible with other 
information provided by the individual 
or in the records of the Exchange, the 
Exchange must follow the procedures 
specified in paragraph (g) of this sec-
tion. 

(4) If an applicant attests to member-
ship in a religious sect or division that 
is not recognized by the Social Secu-
rity Administration as an approved re-
ligious sect or division under section 
1402(g)(1) of the Code, the Exchange 
must provide the applicant with infor-
mation regarding how his or her reli-
gious sect or division can pursue rec-
ognition under section 1402(g)(1) of the 
Code, and determine the applicant in-
eligible for this exemption until such 
time as the Exchange obtains informa-
tion indicating that the religious sect 
or division has been approved. 

(c) Verification related to exemption for 
hardship—(1) In general. For any appli-
cant who requests an exemption based 
on hardship, except for the hardship ex-
emptions described in § 155.605(d)(1)(i) 
and (iv), the Exchange must verify 
whether he or she has experienced the 
hardship to which he or she is attest-
ing. 

(2) Lack of affordable coverage based on 
projected income. (i) For any applicant 
who requests an exemption based on 
the hardship described in § 155.605(g)(2), 
the Exchange must verify the unavail-
ability of affordable coverage through 
the procedures used to determine eligi-
bility for advance payments of the pre-
mium tax credit, as specified in sub-
part D of this part, including the proce-
dures described in § 155.315(c)(1), and 
the procedures used to verify eligi-
bility for qualifying coverage in an eli-
gible employer-sponsored plan, as spec-
ified in § 155.320(d), except as specified 
in § 155.615(f)(2)(ii). 
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(ii) The Exchange must accept an ap-
plication filer’s attestation for an ap-
plicant regarding eligibility for min-
imum essential coverage other than 
through an eligible employer-sponsored 
plan, instead of following the proce-
dures specified in § 155.320(b). 

(3) [Reserved] 
(4) To the extent that the Exchange 

is unable to verify any of the informa-
tion needed to determine an applicant’s 
eligibility for an exemption based on 
hardship, the Exchange must follow 
the procedures specified in paragraph 
(g) of this section. 

(d) Inability to verify necessary infor-
mation. Except as otherwise specified in 
this subpart, for an applicant for whom 
the Exchange cannot verify informa-
tion required to determine eligibility 
for an exemption, including but not 
limited to when electronic data is re-
quired in accordance with this subpart 
but data for individuals relevant to the 
eligibility determination for an exemp-
tion are not included in such data 
sources or when electronic data is re-
quired but it is not reasonably ex-
pected that data sources will be avail-
able within the time period as specified 
in § 155.315(f), the Exchange— 

(1) Must make a reasonable effort to 
identify and address the causes of such 
inconsistency, including typographical 
or other clerical errors, by contacting 
the application filer to confirm the ac-
curacy of the information submitted by 
the application filer; 

(2) If unable to resolve the inconsist-
ency through the process described in 
paragraph (g)(1) of this section, must— 

(i) Provide notice to the applicant re-
garding the inconsistency; and 

(ii) Provide the applicant with a pe-
riod of 90 days from the date on which 
the notice described in paragraph 
(g)(2)(i) of this section is sent to the ap-
plicant to either present satisfactory 
documentary evidence via the channels 
available for the submission of an ap-
plication, as described in § 155.610(d), 
except for by telephone, or otherwise 
to resolve the inconsistency. 

(3) May extend the period described 
in paragraph (g)(2)(ii) of this section 
for an applicant if the applicant dem-
onstrates that a good faith effort has 
been made to obtain the required docu-
mentation during the period. 

(4) During the period described in 
paragraph (g)(1) and (g)(2)(ii) of this 
section, must not grant a certificate of 
exemption based on the information 
subject to this paragraph. 

(5) If, after the period described in 
paragraph (g)(2)(ii) of this section, the 
Exchange remains unable to verify the 
attestation, the Exchange must deter-
mine the applicant’s eligibility for an 
exemption based on any information 
available from the data sources used in 
accordance with this subpart, if appli-
cable, unless such applicant qualifies 
for the exception provided under para-
graph (h) of this section, and notify the 
applicant of such determination in ac-
cordance with the notice requirements 
specified in § 155.610(i), including notice 
that the Exchange is unable to verify 
the attestation. 

(e) Exception for special circumstances. 
For an applicant who does not have 
documentation with which to resolve 
the inconsistency through the process 
described in paragraph (g)(2) of this 
section because such documentation 
does not exist or is not reasonably 
available and for whom the Exchange 
is unable to otherwise resolve the in-
consistency, the Exchange must pro-
vide an exception, on a case-by-case 
basis, to accept an applicant’s attesta-
tion as to the information which can-
not otherwise be verified along with an 
explanation of circumstances as to why 
the applicant does not have docu-
mentation. 

(f) Flexibility in information collection 
and verification. HHS may approve an 
Exchange Blueprint in accordance with 
§ 155.105(d) or a significant change to 
the Exchange Blueprint in accordance 
with § 155.105(e) to modify the methods 
to be used for collection of information 
and verification as set forth in this 
subpart, as well as the specific infor-
mation required to be collected, pro-
vided that HHS finds that such modi-
fication would reduce the administra-
tive costs and burdens on individuals 
while maintaining accuracy and mini-
mizing delay, and that applicable re-
quirements under §§ 155.260, 155.270, and 
paragraph (j) of this section, and sec-
tion 6103 of the Code with respect to 
the confidentiality, disclosure, mainte-
nance, or use of such information will 
be met. 
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(g) Applicant information. The Ex-
change may not require an applicant to 
provide information beyond the min-
imum necessary to support the eligi-
bility process for exemptions as de-
scribed in this subpart. 

(h) Validation of Social Security num-
ber. (1) For any individual who provides 
his or her Social Security number to 
the Exchange, the Exchange must 
transmit the Social Security number 
and other identifying information to 
HHS, which will submit it to the Social 
Security Administration. 

(2) To the extent that the Exchange 
is unable to validate an individual’s 
Social Security number through the 
Social Security Administration, or the 
Social Security Administration indi-
cates that the individual is deceased, 
the Exchange must follow the proce-
dures specified in paragraph (g) of this 
section, except that the Exchange must 
provide the individual with a period of 
90 days from the date on which the no-
tice described in paragraph (g)(2)(i) of 
this section is received for the appli-
cant to provide satisfactory documen-
tary evidence or resolve the inconsist-
ency with the Social Security Adminis-
tration. The date on which the notice 
is received means 5 days after the date 
on the notice, unless the individual 
demonstrates that he or she did not re-
ceive the notice within the 5 day pe-
riod. 

[78 FR 39523, July 1, 2013, as amended at 78 
FR 42322, July 15, 2013; 81 FR 12346, Mar. 8, 
2016] 

§ 155.620 Eligibility redeterminations 
for exemptions during a calendar 
year. 

(a) General requirement. The Exchange 
must redetermine the eligibility of an 
individual with an exemption granted 
by the Exchange if it receives and 
verifies new information reported by 
such an individual, except for the ex-
emption described in § 155.605(g)(2). 

(b) Requirement for individuals to re-
port changes. (1) Except as specified in 
paragraph (b)(2) of this section, the Ex-
change must require an individual who 
has a certificate of exemption from the 
Exchange to report any change with re-
spect to the eligibility standards for 
the exemption as specified in § 155.605, 
except for the exemption described in 

§ 155.605(g)(2), within 30 days of such 
change. 

(2) The Exchange must allow an indi-
vidual with a certificate of exemption 
to report changes via the channels 
available for the submission of an ap-
plication, as described in § 155.610(d). 

(c) Verification of reported changes. 
The Exchange must— 

(1) Verify any information reported 
by an individual with a certificate of 
exemption in accordance with the proc-
esses specified in § 155.615 prior to using 
such information in an eligibility rede-
termination. 

(2) Notify an individual in accordance 
with § 155.610(i) after redetermining his 
or her eligibility based on a reported 
change. 

(3) Provide periodic electronic notifi-
cations regarding the requirements for 
reporting changes and an individual’s 
opportunity to report any changes, to 
an individual who has a certificate of 
exemption for which changes must be 
reported in accordance with § 155.620(b) 
and who has elected to receive elec-
tronic notifications, unless he or she 
has declined to receive such notifica-
tions. 

(d) Effective date of changes. The Ex-
change must implement a change re-
sulting from a redetermination under 
this section for the month or months 
after the month in which the redeter-
mination occurs, such that a certifi-
cate that was provided for the month 
in which the redetermination occurs, 
and for prior months remains effective. 

§ 155.625 Options for conducting eligi-
bility determinations for exemp-
tions. 

(a) Options for conducting eligibility de-
terminations. The Exchange may satisfy 
the requirements of this subpart— 

(1) Directly or through contracting 
arrangements in accordance with 
§ 155.110(a); or 

(2) By use of the HHS service under 
paragraph (b) of this section. 

(b) Use of HHS service. Notwith-
standing the requirements of this sub-
part, the Exchange may adopt an ex-
emption eligibility determination 
made by HHS. 

(c) Administration of hardship exemp-
tion based on affordability. States may 
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choose to administer the hardship ex-
emption under § 155.605(d)(2) only and 
delegate to HHS all other exemption 
determinations generally administered 
by HHS. 

[79 FR 30349, May 27, 2014, as amended at 81 
FR 12346, Mar. 8, 2016] 

§ 155.630 Reporting. 

Requirement to provide information re-
lated to tax administration. If the Ex-
change grants an individual a certifi-
cate of exemption in accordance with 
§ 155.610(i), the Exchange must transmit 
to the IRS at such time and in such 
manner as the IRS may specify— 

(a) The individual’s name, Social Se-
curity number, and exemption certifi-
cate number; 

(b) Any other information required in 
guidance published by the Secretary of 
the Treasury in accordance with 26 
CFR 601.601(d)(2). 

§ 155.635 Right to appeal. 

(a) For an application submitted be-
fore October 15, 2014, the Exchange 
must include the notice of the right to 
appeal and instructions regarding how 
to file an appeal in any notification 
issued in accordance with § 155.610(i). 

(b) For an application submitted on 
or after October 15, 2014, the Exchange 
must include the notice of the right to 
appeal and instructions regarding how 
to file an appeal in any notification 
issued in accordance with §§ 155.610(i) 
and 155.625(b)(2)(i). 

Subpart H—Exchange Functions: 
Small Business Health Options 
Program (SHOP) 

SOURCE: 77 FR 18464, Mar. 27, 2012, unless 
otherwise noted. 

§ 155.700 Standards for the establish-
ment of a SHOP. 

(a) General requirement. An Exchange 
must provide for the establishment of a 
SHOP that meets the requirements of 
this subpart and is designed to assist 
qualified employers and facilitate the 
enrollment of qualified employees into 
qualified health plans. 

(b) Definition. For the purposes of 
this subpart: 

Group participation rate means the 
minimum percentage of all eligible in-
dividuals or employees of an employer 
that must be enrolled. 

SHOP application filer means an appli-
cant, an authorized representative, an 
agent or broker of the employer, or an 
employer filing for its employees where 
not prohibited by other law. 

[77 FR 18464, Mar. 27, 2012, as amended at 78 
FR 54141, Aug. 30, 2013; 80 FR 10868, Feb. 27, 
2015] 

§ 155.705 Functions of a SHOP. 

(a) Exchange functions that apply to 
SHOP. The SHOP must carry out all 
the required functions of an Exchange 
described in this subpart and in sub-
parts C, E, K, and M of this part, ex-
cept: 

(1) Requirements related to indi-
vidual eligibility determinations in 
subpart D of this part; 

(2) Requirements related to enroll-
ment of qualified individuals described 
in subpart E of this part; 

(3) The requirement to issue certifi-
cates of exemption in accordance with 
§ 155.200(b); and 

(4) Requirements related to the pay-
ment of premiums by individuals, In-
dian tribes, tribal organizations and 
urban Indian organizations under 
§ 155.240. 

(b) Unique functions of a SHOP. The 
SHOP must also provide the following 
unique functions: 

(1) Enrollment and eligibility func-
tions. The SHOP must adhere to the re-
quirements outlined in subpart H. 

(2) Employer choice requirements. With 
regard to QHPs offered through the 
SHOP for plan years beginning on or 
after January 1, 2015, the SHOP must 
allow a qualified employer to select a 
level of coverage as described in sec-
tion 1302(d)(1) of the Affordable Care 
Act, in which all QHPs within that 
level are made available to the quali-
fied employees of the employer, unless 
the SHOP makes an election pursuant 
to paragraph (b)(3)(vi) of this section. 

(3) SHOP options with respect to em-
ployer choice requirements. (i) For plan 
years beginning before January 1, 2015, 
a SHOP may allow a qualified em-
ployer to make one or more QHPs 
available to qualified employees: 
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(A) By the method described in para-
graph (b)(2) of this section, or 

(B) By a method other than the 
method described in paragraph (b)(2) of 
this section. 

(ii) Unless the SHOP makes an elec-
tion pursuant to paragraph (b)(3)(vi) of 
this section, for plan years beginning 
on or after January 1, 2015, a SHOP: 

(A) Must allow an employer to make 
available to qualified employees all 
QHPs at the level of coverage selected 
by the employer as described in para-
graph (b)(2) of this section, and 

(B) May allow an employer to make 
one or more QHPs available to quali-
fied employees by a method other than 
the method described in paragraph 
(b)(2) of this section. 

(iii) For plan years beginning before 
January 1, 2015, a Federally-facilitated 
SHOP will provide a qualified employer 
the choice to make available to quali-
fied employees a single QHP. 

(iv) Unless the Secretary makes an 
election pursuant to paragraph 
(b)(3)(vi) of this section, for plan years 
beginning on or after January 1, 2015, a 
Federally-facilitated SHOP will pro-
vide a qualified employer a choice of 
two methods to make QHPs available 
to qualified employees: 

(A) The employer may choose a level 
of coverage as described in paragraph 
(b)(2) of this section, or 

(B) The employer may choose a sin-
gle QHP. 

(v) For plan years beginning on or 
after January 1, 2015, a Federally-fa-
cilitated SHOP will provide a qualified 
employer a choice of two methods to 
make stand-alone dental plans avail-
able to qualified employees and their 
dependents: 

(A) The employer may choose to 
make available a single stand-alone 
dental plan. 

(B) The employer may choose to 
make available all stand-alone dental 
plans offered through a Federally-fa-
cilitated SHOP at a level of coverage 
as described in § 156.150(b)(2) of this sub-
chapter. 

(vi) For plan years beginning in 2015 
only, the SHOP may elect to provide 
employers only with the option set 
forth at paragraph (b)(3)(ii)(B) of this 
section, or in the case of a Federally- 
facilitated SHOP, only with the option 

set forth at paragraph (b)(3)(iv)(B) of 
this section, only if the State Insur-
ance Commissioner submits a written 
recommendation to the SHOP ade-
quately explaining that it is the State 
Insurance Commissioner’s expert judg-
ment, based on a documented assess-
ment of the full landscape of the small 
group market in his or her State, that 
not implementing employee choice 
would be in the best interests of small 
employers and their employees and de-
pendents, given the likelihood that im-
plementing employee choice would 
cause issuers to price products and 
plans higher in 2015 due to the issuers’ 
beliefs about adverse selection. A State 
Insurance Commissioner’s rec-
ommendation must be based on con-
crete evidence, including but not lim-
ited to discussions with those issuers 
expected to participate in the SHOP in 
2015. 

(vii) For plan years beginning in 2015 
only, a State Insurance Commissioner 
should submit the recommendation 
specified in paragraph (b)(3)(vi) of this 
section, and the SHOP should make a 
decision based on that recommendation 
sufficiently in advance of the end of 
the QHP certification application win-
dow such that issuers can make in-
formed decisions about whether to par-
ticipate in the SHOP. In a Federally- 
facilitated-SHOP, State Insurance 
Commissioners must submit to HHS 
the recommendation specified in para-
graph (b)(3)(vi) of this section on or be-
fore June 2, 2014, and HHS will make a 
decision based on any recommenda-
tions submitted by that deadline before 
the close of the QHP certification ap-
plication window. 

(viii) For plan years beginning on or 
after January 1, 2017, a Federally-fa-
cilitated SHOP will provide a qualified 
employer a choice of at least the two 
methods to make QHPs available to 
qualified employees and their depend-
ents described in paragraphs 
(b)(3)(viii)(A) and (B) of this section, 
and may also provide a qualified em-
ployer with a choice of a third method 
to make QHPs available to qualified 
employees and their dependents as de-
scribed in paragraph (b)(3)(viii)(C) of 
this section. 
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(A) The employer may choose a level 
of coverage as described in paragraph 
(b)(2) of this section; 

(B) The employer may choose a sin-
gle QHP; or 

(C) The employer may offer its quali-
fied employees a choice of all QHPs of-
fered through a Federally-facilitated 
SHOP by a single issuer across all 
available levels of coverage, as de-
scribed in section 1302(d)(1) of the Af-
fordable Care Act and implemented in 
§ 156.140(b) of this subchapter. A State 
with a Federally-facilitated SHOP may 
recommend that the Federally-facili-
tated SHOP not make this additional 
option available in that State, by sub-
mitting a letter to HHS in advance of 
the annual QHP certification applica-
tion deadline, by a date to be estab-
lished by HHS. The State’s letter must 
describe and justify the State’s rec-
ommendation, based on the anticipated 
impact this additional option would 
have on the small group market and 
consumers. 

(ix) For plan years beginning on or 
after January 1, 2017, a Federally-fa-
cilitated SHOP will provide a qualified 
employer a choice of at least the two 
methods to make stand-alone dental 
plans available to qualified employees 
and their dependents described in para-
graphs (b)(3)(ix)(A) and (B) of this sec-
tion, and may also provide a qualified 
employer with a choice of a third 
method to make stand-alone dental 
plans available to qualified employees 
and their dependents as described in 
paragraph (b)(3)(ix)(C) of this section. 

(A) The employer may choose to 
make available a single stand-alone 
dental plan; 

(B) The employer may choose to 
make available all stand-alone dental 
plans offered through a Federally-fa-
cilitated SHOP at a level of coverage 
as described in § 156.150(b)(2) of this sub-
chapter; or 

(C) The employer may offer its quali-
fied employees a choice of all stand- 
alone dental plans offered through a 
Federally-facilitated SHOP by a single 
issuer across all available levels of cov-
erage, as described in § 156.150(b)(2) of 
this subchapter. A State with a Feder-
ally-facilitated SHOP may recommend 
that the Federally-facilitated SHOP 
not make this additional option avail-

able in that State, by submitting a let-
ter to HHS in advance of the annual 
QHP certification application deadline, 
by a date to be established by HHS. 
The State’s letter must describe and 
justify the State’s recommendation, 
based on the anticipated impact this 
additional option would have on the 
small group market and consumers. 

(x) States operating a State-based 
Exchange utilizing the Federal plat-
form for SHOP enrollment functions 
will have the same employer choice 
models available as States with a Fed-
erally-facilitated SHOP, except that a 
State with a State-based Exchange uti-
lizing the Federal platform for SHOP 
enrollment functions may decide 
against offering the employer choice 
models specified in paragraphs 
(b)(3)(viii)(C) and (b)(3)(ix)(C) of this 
section in that State, provided that the 
State notifies HHS of that decision in 
advance of the annual QHP certifi-
cation application deadline, by a date 
to be established by HHS. 

(4)(i) Premium aggregation. Consistent 
with the effective dates set forth in 
paragraph (b)(4)(ii) of this section, the 
SHOP must perform the following func-
tions related to premium payment ad-
ministration: 

(A) Provide each qualified employer 
with a bill on a monthly basis that 
identifies the employer contribution, 
the employee contribution, and the 
total amount that is due to the QHP 
issuers from the qualified employer; 

(B) Collect from each employer the 
total amount due and make payments 
to QHP issuers in the SHOP for all en-
rollees except as provided for in para-
graph (b)(4)(ii)(A) of this section; and 

(C) Maintain books, records, docu-
ments, and other evidence of account-
ing procedures and practices of the pre-
mium aggregation program for each 
benefit year for at least 10 years. 

(ii) The SHOP may establish one or 
more standard processes for premium 
calculation, premium payment, and 
premium collection. 

(A) The SHOP may, upon an election 
by a qualified employer, enter into an 
agreement with a qualified employer to 
facilitate the administration of con-
tinuation coverage by collecting pre-
miums for continuation coverage en-
rolled in through the SHOP directly 

VerDate Sep<11>2014 10:09 Nov 14, 2016 Jkt 238200 PO 00000 Frm 01112 Fmt 8010 Sfmt 8010 Q:\45\45V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



1103 

Department of Health and Human Services § 155.705 

from a person enrolled in continuation 
coverage through the SHOP consistent 
with applicable law and the terms of 
the group health plan, and remitting 
premium payments for this coverage to 
QHP issuers. A Federally-facilitated 
SHOP may elect to limit this service to 
the collection of premiums related to 
continuation coverage required under 
29 U.S.C. 1161, et seq. 

(B) Qualified employers in a Feder-
ally-facilitated SHOP must make pre-
mium payments according to a 
timeline and process established by 
HHS: 

(1) In a Federally-facilitated SHOP, 
payment for the group’s first month of 
coverage must be received by the pre-
mium aggregation services vendor on 
or before the 20th day of the month 
prior to the month that coverage be-
gins. 

(2) In a Federally-facilitated SHOP, 
when coverage is effectuated retro-
actively, payment for the first month’s 
coverage and all months of the retro-
active coverage must be received and 
processed no later than 30 days after 
the event that triggers the eligibility 
for retroactive coverage. If payment is 
received on or before the 20th day of a 
month, coverage will be effectuated 
upon the first day of the following 
month retroactive to the effective date 
of coverage. If payment is received 
after the 20th day of a month, coverage 
will be effectuated upon the first day of 
the second following month retroactive 
to the effective date of coverage, pro-
vided that the payment includes the 
premium for the intervening month. 

(C) For a Federally-facilitated SHOP, 
the premium for coverage lasting less 
than 1 month must equal the product 
of: 

(1) The premium for 1 month of cov-
erage divided by the number of days in 
the month; and 

(2) The number of days for which cov-
erage is being provided in the month 
described in paragraph (b)(4)(ii)(C)(1) of 
this section. 

(iii) Effective dates. (A) A State-based 
SHOP may elect to perform these func-
tions for plan years beginning before 
January 1, 2015, but need not do so. 

(B) A Federally-facilitated SHOP will 
perform these functions only in plan 

years beginning on or after January 1, 
2015. 

(5) QHP Certification. With respect to 
certification of QHPs in the small 
group market, the SHOP must ensure 
each QHP meets the requirements spec-
ified in § 156.285 of this subchapter. 

(6) Rates and rate changes. The SHOP 
must— 

(i) Require all QHP issuers to make 
any change to rates at a uniform time 
that is no more frequently than quar-
terly. 

(A) In a Federally-facilitated SHOP, 
rates may be updated quarterly with 
effective dates of January 1, April 1, 
July 1, or October 1 of each calendar 
year, beginning with rates effective no 
sooner than July 1, 2014. The updated 
rates must be submitted to HHS at 
least 60 days in advance of the effective 
date of the rates. 

(B) [Reserved] 
(ii) Prohibit all QHP issuers from 

varying rates for a qualified employer 
during the employer’s plan year. 

(7) QHP availability in merged markets. 
If a State merges the individual mar-
ket and the small group market risk 
pools in accordance with section 
1312(c)(3) of the Affordable Care Act, 
the SHOP may permit a qualified em-
ployee to enroll in any QHP meeting 
level of coverage requirements de-
scribed in section 1302(d) of the Afford-
able Care Act. 

(8) QHP availability in unmerged mar-
kets. If a State does not merge the indi-
vidual and small group market risk 
pools, the SHOP must permit each 
qualified employee to enroll only in 
QHPs in the small group market. 

(9) SHOP expansion to large group mar-
ket. If a State elects to expand the 
SHOP to the large group market, a 
SHOP must allow issuers of health in-
surance coverage in the large group 
market in the State to offer QHPs in 
such market through a SHOP begin-
ning in 2017 provided that a large em-
ployer meets the qualified employer re-
quirements other than that it be a 
small employer. 

(10) Participation rules. Subject to 
§ 147.104 of this subchapter, the SHOP 
may authorize a uniform group partici-
pation rate for the offering of health 
insurance coverage in the SHOP, which 
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must be a single, uniform rate that ap-
plies to all groups and issuers in the 
SHOP. If the SHOP authorizes a min-
imum participation rate, such rate 
must be based on the rate of employee 
participation in the SHOP, not on the 
rate of employee participation in any 
particular QHP or QHPs of any par-
ticular issuer. 

(i) For plan years beginning before 
January 1, 2016, subject to § 147.104 of 
this subchapter, a Federally-facilitated 
SHOP must use a minimum participa-
tion rate of 70 percent, calculated as 
the number of qualified employees ac-
cepting coverage under the employer’s 
group health plan, divided by the num-
ber of qualified employees offered cov-
erage, excluding from the calculation 
any employee who, at the time the em-
ployer submits the SHOP application, 
is enrolled in coverage through another 
employer’s group health plan or 
through a governmental plan such as 
Medicare, Medicaid, or TRICARE. For 
purposes of this calculation, qualified 
employees who are former employees 
will not be counted. 

(ii) For plan years beginning on or 
after January 1, 2016, subject to § 147.104 
of this subchapter, a Federally-facili-
tated SHOP must use a minimum par-
ticipation rate of 70 percent, calculated 
as the number of full-time employees 
accepting coverage offered by a quali-
fied employer plus the number of full- 
time employees who, at the time the 
employer submits the SHOP group en-
rollment, are enrolled in coverage 
through another group health plan, 
governmental coverage (such as Medi-
care, Medicaid, or TRICARE), coverage 
sold through the individual market, or 
in other minimum essential coverage, 
divided by the number of full-time em-
ployees offered coverage. 

(iii) Notwithstanding paragraphs 
(b)(10)(i) and (ii) of this section, a Fed-
erally-facilitated SHOP may utilize a 
different minimum participation rate 
in a State if there is evidence that a 
State law sets a minimum participa-
tion rate or that a higher or lower min-
imum participation rate is customarily 
used by the majority of QHP issuers in 
that State for products in the State’s 
small group market outside the SHOP. 

(11) Premium calculator. In the SHOP, 
the premium calculator described in 

§ 155.205(b)(6) must facilitate the com-
parison of available QHPs after the ap-
plication of any applicable employer 
contribution in lieu of any advance 
payment of the premium tax credit and 
any cost sharing reductions. 

(i) To determine the employer and 
employee contributions, a SHOP may 
establish one or more standard meth-
ods that employers may use to define 
their contributions toward employee 
and dependent coverage. 

(ii) A Federally-facilitated SHOP 
must use the following method for em-
ployer contributions: 

(A) When the employer offers a single 
plan to qualified employees, the em-
ployer must use a fixed contribution 
methodology under which the employer 
contributes a fixed percentage of the 
plan’s premium for each qualified em-
ployee and, if applicable, for each de-
pendent of a qualified employee. The 
employer’s contribution is calculated 
based on an enrollee’s premium before 
any applicable tobacco surcharge, 
based on the total premium owed for 
the enrollee, is applied. 

(B) When the employer offers a 
choice of plans to qualified employees, 
the employer may use a fixed contribu-
tion methodology or a reference plan 
contribution methodology. Under the 
fixed contribution methodology, the 
employer contributes a fixed percent-
age of the premiums for each qualified 
employee and, if applicable, for each 
dependent of a qualified employee, 
across all plans in which any qualified 
employee, and, if applicable, any de-
pendent of a qualified employee, is en-
rolled. Under the reference plan con-
tribution methodology, the employer 
will select a plan from among the plans 
offered by the employer as described in 
paragraphs (b)(2) and (3) of this section 
to serve as a reference plan on which 
contributions will be based, and then 
will define a percentage contribution 
toward premiums under the reference 
plan; the resulting contribution 
amounts under the reference plan will 
be applied toward any plan in which a 
qualified employee or, if applicable, 
any dependent of a qualified employee, 
is enrolled, up to the lesser of the con-
tribution amount or the total amount 
of any premium for the selected plan 
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before application of a tobacco sur-
charge, if applicable. The employer’s 
contribution is calculated based on an 
enrollee’s premium before any applica-
ble tobacco surcharge, based on the 
total premium owed for the enrollee, is 
applied. 

(C) The employer will define a per-
centage contribution toward premiums 
for employee-only coverage and, if de-
pendent coverage is offered, a percent-
age contribution toward premiums for 
dependent coverage. To the extent per-
mitted by other applicable law, for 
plan years beginning on or after Janu-
ary 1, 2015, a Federally-facilitated 
SHOP may permit an employer to de-
fine a different percentage contribu-
tion for full-time employees from the 
percentage contribution it defines for 
non-full-time employees, and it may 
permit an employer to define a dif-
ferent percentage contribution for de-
pendent coverage for full-time employ-
ees from the percentage contribution it 
defines for dependent coverage for non- 
full-time employees. 

(D) A Federally-facilitated SHOP 
may permit employers to base con-
tributions on a calculated composite 
premium for employees, for adult de-
pendents, and for dependents below age 
21. 

(c) Coordination with individual market 
Exchange for eligibility determinations. A 
SHOP must provide data related to eli-
gibility and enrollment of a qualified 
employee to the individual market Ex-
change that corresponds to the service 
area of the SHOP, unless the SHOP is 
operated pursuant to § 155.100(a)(2). 

(d) Duties of Navigators in the SHOP. 
In States that have elected to operate 
only a SHOP pursuant to § 155.100(a)(2), 
at State option and if State law per-
mits the Navigator duties described in 
§ 155.210(e)(3) and (4) may be fulfilled 
through referrals to agents and bro-
kers. 

[77 FR 18464, Mar. 27, 2012, as amended at 78 
FR 15533, Mar. 11, 2013; 78 FR 33239, June 4, 
2013; 78 FR 54141, Aug. 30, 2013; 78 FR 79620, 
Dec. 31, 2013; 79 FR 13838, Mar. 11, 2014; 79 FR 
30349, May 27, 2014; 79 FR 59138, Oct. 1, 2014; 
80 FR 10868, Feb. 27, 2015; 81 FR 12346, Mar. 8, 
2016] 

§ 155.710 Eligibility standards for 
SHOP. 

(a) General requirement. The SHOP 
must permit qualified employers to 
purchase coverage for qualified em-
ployees through the SHOP. 

(b) Employer eligibility requirements. 
An employer is a qualified employer el-
igible to purchase coverage through a 
SHOP if such employer— 

(1) Is a small employer; 
(2) Elects to offer, at a minimum, all 

full-time employees coverage in a QHP 
through a SHOP; and 

(3) Either— 
(i) Has its principal business address 

in the Exchange service area and offers 
coverage to all its full-time employees 
through that SHOP; or 

(ii) Offers coverage to each eligible 
employee through the SHOP serving 
that employee’s primary worksite. 

(c) Participating in multiple SHOPs. If 
an employer meets the criteria in para-
graph (b) of this section and makes the 
election described in (b)(3)(ii) of this 
section, a SHOP shall allow the em-
ployer to offer coverage to those em-
ployees whose primary worksite is in 
the SHOP’s service area. 

(d) Continuing eligibility. The SHOP 
must treat a qualified employer which 
ceases to be a small employer solely by 
reason of an increase in the number of 
employees of such employer as a quali-
fied employer until the qualified em-
ployer otherwise fails to meet the eli-
gibility criteria of this section or 
elects to no longer purchase coverage 
for qualified employees through the 
SHOP. 

(e) Employee eligibility requirements. 
An employee is a qualified employee el-
igible to enroll in coverage through a 
SHOP if such employee receives an 
offer of coverage from a qualified em-
ployer. A qualified employee is eligible 
to enroll his or her dependents in cov-
erage through a SHOP if the offer from 
the qualified employer includes an 
offer of dependent coverage. 

[77 FR 18464, Mar. 27, 2012, as amended at 80 
FR 10869, Feb. 27, 2015] 

§ 155.715 Eligibility determination 
process for SHOP. 

(a) General requirement. Before per-
mitting the purchase of coverage in a 
QHP, the SHOP must determine that 
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the employer or individual who re-
quests coverage is eligible in accord-
ance with the requirements of § 155.710. 

(b) Applications. The SHOP must ac-
cept a SHOP single employer applica-
tion form from employers and the 
SHOP single employee application 
form from employees wishing to elect 
coverage through the SHOP, in accord-
ance with the relevant standards of 
§ 155.730. 

(c) Verification of eligibility. For the 
purpose of verifying employer and em-
ployee eligibility, the SHOP— 

(1) Must verify that an individual ap-
plicant is identified by the employer as 
an employee to whom the qualified em-
ployer has offered coverage and must 
otherwise accept the information at-
tested to within the application unless 
the information is inconsistent with 
the employer-provided information; 

(2) May establish, in addition to or in 
lieu of reliance on the application, ad-
ditional methods to verify the informa-
tion provided by the applicant on the 
applicable application; 

(3) Must collect only the minimum 
information necessary for verification 
of eligibility in accordance with the 
eligibility standards described in 
§ 155.710; and 

(4) May not perform individual mar-
ket Exchange eligibility determina-
tions or verifications described in sub-
part D of this part. 

(d) Eligibility adjustment period. (1) 
When the information submitted on 
the SHOP single employer application 
is inconsistent with information col-
lected from third-party data sources 
through the verification process de-
scribed in § 155.715(c)(2), the SHOP 
must— 

(i) Make a reasonable effort to iden-
tify and address the causes of such in-
consistency, including through typo-
graphical or other clerical errors; 

(ii) Notify the employer of the incon-
sistency; 

(iii) Provide the employer with a pe-
riod of 30 days from the date on which 
the notice described in paragraph 
(d)(1)(ii) of this section is sent to the 
employer to either present satisfactory 
documentary evidence to support the 
employer’s application, or resolve the 
inconsistency; and 

(iv) If, after the 30-day period de-
scribed in paragraph (d)(1)(iii) of this 
section, the SHOP has not received sat-
isfactory documentary evidence, the 
SHOP must— 

(A) Notify the employer of its denial 
of eligibility in accordance with para-
graph (e) of this section and of the em-
ployer’s right to appeal such deter-
mination; and 

(B) If the employer was enrolled 
pending the confirmation or 
verification of eligibility information, 
discontinue the employer’s participa-
tion in the SHOP at the end of the 
month following the month in which 
the notice is sent. 

(2) When the information submitted 
on the SHOP single employee applica-
tion is inconsistent with information 
collected from third-party data sources 
through the verification process de-
scribed in § 155.715(c)(2), the SHOP 
must– 

(i) Make a reasonable effort to iden-
tify and address the causes of such in-
consistency, including through typo-
graphical or other clerical errors; 

(ii) Notify the individual of the in-
ability to substantiate his or her em-
ployee status; 

(iii) Provide the employee with a pe-
riod of 30 days from the date on which 
the notice described in paragraph 
(d)(2)(ii) of this section is sent to the 
employee to either present satisfactory 
documentary evidence to support the 
employee’s application, or resolve the 
inconsistency; and 

(iv) If, after the 30-day period de-
scribed in paragraph (d)(2)(iii) of this 
section, the SHOP has not received sat-
isfactory documentary evidence, the 
SHOP must notify the employee of its 
denial of eligibility in accordance with 
paragraph (f) of this section. 

(e) Notification of employer eligibility. 
The SHOP must provide an employer 
requesting eligibility to purchase cov-
erage with a notice of approval or de-
nial of eligibility and the employer’s 
right to appeal such eligibility deter-
mination. 

(f) Notification of employee eligibility. 
The SHOP must notify an employee 
seeking to enroll in a QHP offered 
through the SHOP of the determina-
tion by the SHOP whether the indi-
vidual is eligible in accordance with 
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§ 155.710 and the employee’s right to ap-
peal such determination. 

(g) Notification of employer withdrawal 
from SHOP. If a qualified employer 
ceases to purchase coverage through 
the SHOP, the SHOP must ensure 
that— 

(1) Each QHP terminates the enroll-
ment through the SHOP of the employ-
er’s enrollees enrolled in a QHP 
through the SHOP; and 

(2) Each of the employer’s qualified 
employees enrolled in a QHP through 
the SHOP is notified of the termi-
nation of coverage prior to such termi-
nation. Such notification must also 
provide information about other poten-
tial sources of coverage, including ac-
cess to individual market coverage 
through the Exchange. 

[77 FR 18464, Mar. 27, 2012, as amended at 79 
FR 13839, Mar. 11, 2014; 81 FR 12347, Mar. 8, 
2016] 

§ 155.720 Enrollment of employees into 
QHPs under SHOP. 

(a) General requirements. The SHOP 
must process the SHOP single em-
ployee applications of qualified em-
ployees to the applicable QHP issuers 
and facilitate the enrollment of quali-
fied employees in QHPs. All references 
to QHPs in this section refer to QHPs 
offered through the SHOP. 

(b) Enrollment timeline and process. 
The SHOP must establish a uniform 
enrollment timeline and process for all 
QHP issuers and qualified employers to 
follow, which includes the following ac-
tivities that must occur before the ef-
fective date of coverage for qualified 
employees: 

(1) Determination of employer eligi-
bility for purchase of coverage in the 
SHOP as described in § 155.715; 

(2) Qualified employer selection of 
QHPs offered through the SHOP to 
qualified employees, consistent with 
§ 155.705(b)(2) and (3); 

(3) Provision of a specific timeframe 
during which the qualified employer 
can select the level of coverage or QHP 
offering, as appropriate; 

(4) Provision of a specific timeframe 
for qualified employees to provide rel-
evant information to complete the ap-
plication process; 

(5) Determination and verification of 
employee eligibility for enrollment 
through the SHOP; and 

(6) Processing enrollment of qualified 
employees into selected QHPs. 

(c) Transfer of enrollment information. 
In order to enroll qualified employees 
of a qualified employer participating in 
the SHOP, the SHOP must— 

(1) Transmit enrollment information 
on behalf of qualified employees to 
QHP issuers in accordance with the 
timeline and process described in para-
graph (b) of this section; and 

(2) Follow requirements set forth in 
§ 155.400(c) of this part. 

(d) Payment. The SHOP must— 
(1) Follow requirements set forth in 

§ 155.705(b)(4) of this part; and 
(2) Terminate participation of quali-

fied employers that do not comply with 
the process established in § 155.705(b)(4). 

(e) Notification of effective date. (1) For 
plan years beginning before January 1, 
2017, the SHOP must ensure that a QHP 
issuer notifies a qualified employee en-
rolled in a QHP through the SHOP of 
the effective date of his or her cov-
erage. 

(2) For plan years beginning on or 
after January 1, 2017, the SHOP must 
ensure that a QHP issuer notifies an 
enrollee enrolled in a QHP through the 
SHOP of the effective date of his or her 
coverage. 

(3) When a primary subscriber and his 
or her dependents live at the same ad-
dress, a separate notice of the effective 
date of coverage need not be sent to 
each dependent at that address, pro-
vided that the notice sent to each pri-
mary subscriber at that address con-
tains all required information about 
the coverage effective date for the pri-
mary subscriber and his or her depend-
ents at that address. 

(f) Records. The SHOP must receive 
and maintain for at least 10 years 
records of enrollment in QHPs, includ-
ing identification of— 

(1) Qualified employers participating 
in the SHOP; and 

(2) Qualified employees enrolled in 
QHPs. 

(g) Reconcile files. The SHOP must 
reconcile enrollment information and 
employer participation information 
with QHPs on no less than a monthly 
basis. 
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(h) Employee termination of coverage 
from a QHP. If any employee termi-
nates coverage from a QHP, the SHOP 
must notify the employee’s employer. 

(i) Reporting requirement for tax admin-
istration purposes. The SHOP must re-
port to the IRS employer participation, 
employer contribution, and employee 
enrollment information in a time and 
format to be determined by HHS. 

[77 FR 18464, Mar. 27, 2012, as amended at 80 
FR 10869, Feb. 27, 2015] 

§ 155.725 Enrollment periods under 
SHOP. 

(a) General requirements. The SHOP 
must ensure that enrollment trans-
actions are sent to QHP issuers and 
that such issuers adhere to coverage ef-
fective dates in accordance with this 
section. 

(b) Rolling enrollment in the SHOP. 
The SHOP must permit a qualified em-
ployer to purchase coverage for its 
small group at any point during the 
year. The employer’s plan year must 
consist of the 12-month period begin-
ning with the qualified employer’s ef-
fective date of coverage, unless the 
plan is issued in a State that has elect-
ed to merge its individual and small 
group risk pools under section 1312(c)(3) 
of the Affordable Care Act, in which 
case the plan year will end on Decem-
ber 31 of the calendar year in which 
coverage first became effective. 

(c) Annual employer election period. 
The SHOP must provide qualified em-
ployers with a standard election period 
prior to the completion of the employ-
er’s plan year and before the annual 
employee open enrollment period, in 
which the qualified employer may 
change its participation in the SHOP 
for the next plan year, including— 

(1) The method by which the quali-
fied employer makes QHPs available to 
qualified employees pursuant to 
§ 155.705(b)(2) and (3); 

(2) The employer contribution to-
wards the premium cost of coverage; 

(3) The level of coverage offered to 
qualified employees as described in 
§ 155.705(b)(2) and (3); and 

(4) The QHP or QHPs offered to quali-
fied employees in accordance with 
§ 155.705. 

(d) Annual employer election period no-
tice. The SHOP must provide notifica-

tion to a qualified employer of the an-
nual election period in advance of such 
period. 

(e) Annual employee open enrollment 
period. (1) The SHOP must establish a 
standardized annual open enrollment 
period for qualified employees prior to 
the completion of the applicable quali-
fied employer’s plan year and after 
that employer’s annual election period. 

(2) Qualified employers in a Feder-
ally-facilitated SHOP must provide 
qualified employees with an annual 
open enrollment period of at least one 
week. 

(f) Annual employee open enrollment 
period notice. The SHOP must provide 
notification to a qualified employee of 
the annual open enrollment period in 
advance of such period. 

(g) Newly qualified employees. (1) The 
SHOP must provide an employee who 
becomes a qualified employee outside 
of the initial or annual open enroll-
ment period an enrollment period be-
ginning on the first day of becoming a 
qualified employee. A newly qualified 
employee must have at least 30 days 
from the beginning of his or her enroll-
ment period to select a QHP. The en-
rollment period must end no sooner 
than 15 days prior to the date that any 
applicable employee waiting period 
longer than 45 days would end if the 
employee made a plan selection on the 
first day of becoming eligible. 

(2) The effective date of coverage for 
a QHP selection received by the SHOP 
from a newly qualified employee must 
always be the first day of a month, and 
must generally be determined in ac-
cordance with § 155.725(h), unless the 
employee is subject to a waiting period 
consistent with § 147.116 of this sub-
chapter, in which case the effective 
date may be on the first day of a later 
month, but in no case may the effec-
tive date fail to comply with § 147.116 of 
this subchapter. 

(h) Initial and annual open enrollment 
effective dates. (1) The SHOP must es-
tablish effective dates of coverage for 
qualified employees enrolling in cov-
erage for the first time, and for quali-
fied employees enrolling during the an-
nual open enrollment period described 
in paragraph (e) of this section. 

(2) For a group enrollment received 
by the Federally-facilitated SHOP 
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from a qualified employer at the time 
of an initial group enrollment or re-
newal: 

(i) Between the first and fifteenth 
day of any month, the Federally-facili-
tated SHOP must ensure a coverage ef-
fective date of the first day of the fol-
lowing month unless the employer opts 
for a later effective date within a quar-
ter for which small group market rates 
are available. 

(ii) Between the 16th and last day of 
any month, the Federally-facilitated 
SHOP must ensure a coverage effective 
date of the first day of the second fol-
lowing month unless the employer opts 
for a later effective date within a quar-
ter for which small group market rates 
are available. 

(i) Renewal of coverage. (1) If a quali-
fied employee enrolled in a QHP 
through the SHOP remains eligible for 
enrollment through the SHOP in cov-
erage offered by the same qualified em-
ployer, the SHOP may provide for a 
process under which the employee will 
remain in the QHP selected the pre-
vious year, unless— 

(i) The qualified employee terminates 
coverage from such QHP in accordance 
with standards identified in § 155.430; 

(ii) The qualified employee enrolls in 
another QHP if such option exists; or 

(iii) The QHP is no longer available 
to the qualified employee. 

(2) The SHOP may treat a qualified 
employer offering coverage through 
the SHOP as offering the same cov-
erage under § 155.705(b)(3) at the same 
level of contribution under 
§ 155.705(b)(11) unless: 

(i) The qualified employer is no 
longer eligible to offer such coverage 
through the SHOP; 

(ii) The qualified employer elects to 
offer different coverage or a different 
contribution through the SHOP; 

(iii) The qualified employer with-
draws from the SHOP; or 

(iv) In the case of a qualified em-
ployer offering a single QHP, the single 
QHP is no longer available through the 
SHOP. 

(j)(1) Special enrollment periods. The 
SHOP must provide special enrollment 
periods consistent with this section, 
during which certain qualified employ-
ees or a dependent of a qualified em-

ployee may enroll in QHPs and enroll-
ees may change QHPs. 

(2) The SHOP must provide a special 
enrollment period for a qualified em-
ployee or dependent of a qualified em-
ployee who: 

(i) Experiences an event described in 
§ 155.420(d)(1) (other than paragraph 
(d)(1)(ii)), or experiences an event de-
scribed in § 155.420(d)(2), (4), (5), (7), (8), 
or (9); 

(ii) Loses eligibility for coverage 
under a Medicaid plan under title XIX 
of the Social Security Act or a State 
child health plan under title XXI of the 
Social Security Act; or 

(iii) Becomes eligible for assistance, 
with respect to coverage under a 
SHOP, under such Medicaid plan or a 
State child health plan (including any 
waiver or demonstration project con-
ducted under or in relation to such a 
plan). 

(3) A qualified employee or dependent 
of a qualified employee who experi-
ences a qualifying event described in 
paragraph (j)(2) of this section has: 

(i) Thirty (30) days from the date of a 
triggering event described in paragraph 
(j)(2)(i) of this section to select a QHP 
through the SHOP; and 

(ii) Sixty (60) days from the date of a 
triggering event described in paragraph 
(j)(2)(ii) or (iii) of this section to select 
a QHP through the SHOP; 

(4) A dependent of a qualified em-
ployee is not eligible for a special elec-
tion period if the employer does not ex-
tend the offer of coverage to depend-
ents. 

(5) The effective dates of coverage for 
special enrollment periods are deter-
mined using the provisions of 
§ 155.420(b). 

(6) Loss of minimum essential cov-
erage is determined using the provi-
sions of § 155.420(e). 

(k) Limitation. Qualified employees 
will not be able to enroll unless the 
employer group meets any applicable 
minimum participation rate imple-
mented under § 155.705(b)(10). 

[77 FR 18464, Mar. 27, 2012, as amended at 78 
FR 33239, June 4, 2013; 78 FR 65095, Oct. 30, 
2013; 79 FR 30350, May 27, 2014; 79 FR 42986, 
July 24, 2014; 80 FR 10869, Feb. 27, 2015; 81 FR 
12347, Mar. 8, 2016] 
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§ 155.730 Application standards for 
SHOP. 

(a) General requirements. Application 
forms used by the SHOP must meet the 
requirements set forth in this section. 

(b) Single employer application. The 
SHOP must use a single application to 
determine employer eligibility and to 
collect information necessary for pur-
chasing coverage. Such application 
must collect the following— 

(1) Employer name and address of 
employer’s locations; 

(2) Number of employees; 
(3) Employer Identification Number 

(EIN); and 
(4) A list of qualified employees and 

their taxpayer identification numbers. 
(c) Single employee application. The 

SHOP must use a single application for 
eligibility determination, QHP selec-
tion and enrollment for qualified em-
ployees and their dependents. 

(d) Model application. The SHOP may 
use the model single employer applica-
tion and the model single employee ap-
plication provided by HHS. 

(e) Alternative employer and employee 
application. The SHOP may use an al-
ternative application if such applica-
tion is approved by HHS and collects 
the following: 

(1) In the case of the employer appli-
cation, the information in described in 
paragraph (b); and 

(2) In the case of the employee appli-
cation, the information necessary to 
establish eligibility of the employee as 
a qualified employee and to complete 
the enrollment of the qualified em-
ployee and any dependents to be en-
rolled. 

(f) Filing. The SHOP must: 
(1) Accept applications from SHOP 

application filers; and 
(2) Provide the tools to file an appli-

cation via an Internet Web site. 
(g) Additional safeguards. (1) The 

SHOP may not provide to the employer 
any information collected on the em-
ployee application with respect to 
spouses or dependents other than the 
name, address, and birth date of the 
spouse or dependent. 

(2) The SHOP is not permitted to col-
lect information on the single em-
ployer or single employee application 
unless that information is necessary to 

determine SHOP eligibility or effec-
tuate enrollment through the SHOP. 

[77 FR 18464, Mar. 27, 2012, as amended at 78 
FR 54141, Aug. 30, 2013; 79 FR 13839, Mar. 11, 
2014] 

§ 155.735 Termination of SHOP enroll-
ment or coverage. 

(a) General requirements. The SHOP 
must determine the timing, form, and 
manner in which coverage or enroll-
ment in a QHP through the SHOP may 
be terminated. 

(b) Termination of employer group 
health coverage or enrollment at the re-
quest of the employer. (1) The SHOP 
must establish policies for advance no-
tice of termination required from the 
employer and effective dates of termi-
nation. 

(2) In the Federally-facilitated SHOP, 
an employer may terminate coverage 
or enrollment for all enrollees covered 
by the employer group health plan ef-
fective on the last day of any month, 
provided that the employer has given 
notice to the Federally-facilitated 
SHOP on or before the 15th day of any 
month. If notice is given after the 15th 
of the month, the Federally-facilitated 
SHOP may terminate the coverage or 
enrollment on the last day of the fol-
lowing month. 

(c) Termination of employer group 
health coverage for non-payment of pre-
miums. (1) The SHOP must establish 
policies for termination for non-pay-
ment of premiums, including but not 
limited to policies regarding due dates 
for payment of premiums to the SHOP, 
grace periods, employer and employee 
notices, and reinstatement provisions. 

(2) In an FF–SHOP, for premium pay-
ments other than payments for the 
first month of coverage— 

(i) For a given month of coverage, 
premium payment is due by the first 
day of the coverage month. 

(ii) If premium payment is not re-
ceived 31 days from the first of the cov-
erage month, the Federally-facilitated 
SHOP may terminate the qualified em-
ployer for lack of payment. The termi-
nation would take effect on the last 
day of the month for which the Feder-
ally-facilitated SHOP received full pay-
ment. 

(iii) If a qualified employer is termi-
nated due to lack of premium payment, 
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but within 30 days following its termi-
nation the qualified employer requests 
reinstatement, pays all premiums owed 
including any prior premiums owed for 
coverage during the grace period, and 
pays the premium for the next month’s 
coverage, the Federally-facilitated 
SHOP must reinstate the qualified em-
ployer in its previous coverage. A 
qualified employer may be reinstated 
in the Federally-facilitated SHOP only 
once per calendar year. 

(iv) Enrollees enrolled in continu-
ation coverage required under 29 U.S.C. 
1161, et seq. through the Federally-fa-
cilitated SHOP may not be terminated 
if timely payment is made to the Fed-
erally-facilitated SHOP in an amount 
that is not less than $50 less than the 
amount the plan requires to be paid for 
a period of coverage unless the Feder-
ally-facilitated SHOP notifies the en-
rollee of the amount of the deficiency 
and the enrollee does not pay the defi-
ciency within 30 days of such notice, 
pursuant to the notice requirements in 
§ 155.230. 

(3) Payment for COBRA Continuation 
Coverage. Nothing in this section modi-
fies existing obligations related to the 
administration of coverage required 
under 29 U.S.C. 1161, et seq., as de-
scribed in 26 CFR part 54. 

(d) Termination of employee or depend-
ent coverage or enrollment. (1) The SHOP 
must establish consistent policies re-
garding the process for and effective 
dates of termination of employee or de-
pendent coverage or enrollment in the 
following circumstances: 

(i) The employee or dependent is no 
longer eligible for coverage under the 
employer’s group health plan; 

(ii) The employee requests that the 
SHOP terminate the coverage of the 
employee or a dependent of the em-
ployee under the employer’s group 
health plan; 

(iii) The QHP in which the enrollee is 
enrolled terminates, is decertified as 
described in § 155.1080, or its certifi-
cation as a QHP is not renewed; 

(iv) The enrollee changes from one 
QHP to another during the employer’s 
annual open enrollment period or dur-
ing a special enrollment period in ac-
cordance with § 155.725(j); or 

(v) The enrollee’s coverage is re-
scinded in accordance with § 147.128 of 
this subtitle. 

(2) In the FF–SHOP, termination is 
effective: 

(i) In the case of a termination in ac-
cordance with paragraphs (d)(1)(i), (ii), 
(iii), and (v) of this section, termi-
nation is effective on the last day of 
the month in which the Federally-fa-
cilitated SHOP receives notice of the 
event described in paragraph (d)(1)(i), 
(ii), (iii), or (v) of this section. 

(ii) In the case of a termination in ac-
cordance with paragraph (d)(1)(iv) of 
this section, the last day of coverage in 
an enrollee’s prior QHP is the day be-
fore the effective date of coverage in 
his or her new QHP, including for any 
retroactive enrollments effectuated 
under § 155.725(j)(5). 

(iii) The FF–SHOP will send qualified 
employees a notice notifying them in 
advance of a child dependent’s loss of 
eligibility for dependent child coverage 
under their plan because of age. The 
notice will be sent 90 days in advance 
of the date when the dependent en-
rollee would lose eligibility for depend-
ent child coverage. The enrollee will 
also receive a separate termination no-
tice when coverage is terminated, 
under § 155.735(g). 

(e) Termination of enrollment or cov-
erage tracking and approval. The SHOP 
must comply with the standards de-
scribed in § 155.430(c). 

(f) Applicability date. The provisions 
of this section apply to coverage— 

(1) Beginning on or after January 1, 
2015; and 

(2) In any SHOP providing qualified 
employers with the option described in 
§ 155.705(b)(2) or the option described in 
§ 155.705(b)(4) before January 1, 2015, be-
ginning with the date that option is of-
fered. 

(g) Notice of termination. Beginning 
January 1, 2016: 

(1) Except as provided in paragraph 
(g)(3) of this section, if any enrollee’s 
coverage or enrollment through the 
SHOP is terminated due to non-pay-
ment of premiums or due to a loss of 
the enrollee’s eligibility to participate 
in the SHOP, including where an en-
rollee loses his or her eligibility be-
cause a qualified employer has lost its 
eligibility, the SHOP must notify the 
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enrollee of the termination. Such no-
tice must include the termination ef-
fective date and reason for termi-
nation, and must be sent within 3 busi-
ness days if an electronic notice is 
sent, and within 5 business days if a 
mailed hard copy notice is sent. 

(2) Except as provided in paragraph 
(g)(3) of this section, if an employer 
group’s coverage or enrollment 
through the SHOP is terminated due to 
non-payment of premiums or, where 
applicable, due to a loss of the quali-
fied employer’s eligibility to offer cov-
erage through the SHOP, the SHOP 
must notify the employer of the termi-
nation. Such notice must include the 
termination effective date and reason 
for termination, and must be sent 
within 3 business days if an electronic 
notice is sent, and within 5 business 
days if a mailed hard copy notice is 
sent. 

(3) Where State law requires a QHP 
issuer to send the notices described in 
paragraphs (g)(1) and (2) of this section, 
a SHOP is not required to send such 
notices. 

(4) When a primary subscriber and his 
or her dependents live at the same ad-
dress, a separate termination notice 
need not be sent to each dependent at 
that address, provided that the notice 
sent to each primary subscriber at that 
address contains all required informa-
tion about the termination for the pri-
mary subscriber and his or her depend-
ents at that address. 

[78 FR 54141, Aug. 30, 2013, as amended at 80 
FR 10870, Feb. 27, 2015; 81 FR 12348, Mar. 8, 
2016] 

§ 155.740 SHOP employer and em-
ployee eligibility appeals require-
ments. 

(a) Definitions. The definitions in 
§§ 155.20, 155.300, and 155.500 apply to 
this section. 

(b) General requirements. (1) A State, 
establishing an Exchange that provides 
for the establishment of a SHOP pursu-
ant to § 155.100 must provide an eligi-
bility appeals process for the SHOP. 
Where a State has not established an 
Exchange that provides for the estab-
lishment of a SHOP pursuant to 
§ 155.100, HHS will provide an eligibility 
appeals process for the SHOP that 
meets the requirements of this section 

and the requirements in paragraph 
(b)(2) of this section. 

(2) The appeals entity must conduct 
appeals in accordance with the require-
ments established in this section, 
§§ 155.505(e) through (g), and 
155.510(a)(1), (a)(2), and (c). 

(c) Employer right to appeal. An em-
ployer may appeal— 

(1) A notice of denial of eligibility 
under § 155.715(e); or 

(2) A failure by the SHOP to provide 
a timely eligibility determination or a 
timely notice of an eligibility deter-
mination in accordance with 
§ 155.715(e). 

(d) Employee right to appeal. An em-
ployee may appeal— 

(1) A notice of denial of eligibility 
under § 155.715(f); or 

(2) A failure by the SHOP to provide 
a timely eligibility determination or a 
timely notice of an eligibility deter-
mination in accordance with § 155.715(f). 

(e) Appeals notice requirement. Notices 
of the right to appeal a denial of eligi-
bility under § 155.715(e) or (f) must be 
written and include— 

(1) The reason for the denial of eligi-
bility, including a citation to the ap-
plicable regulations; and 

(2) The procedure by which the em-
ployer or employee may request an ap-
peal of the denial of eligibility. 

(f) Appeal request. The SHOP and ap-
peals entity must— 

(1) Allow an employer or employee to 
request an appeal within 90 days from 
the date of the notice of denial of eligi-
bility to— 

(i) The SHOP or the appeals entity; 
or 

(ii) HHS, if no State Exchange that 
provides for establishment of a SHOP 
has been established; 

(2) Accept appeal requests submitted 
through any of the methods described 
in § 155.520(a)(1); 

(3) Comply with the requirements of 
§ 155.520(a)(2) and (3); and 

(4) Consider an appeal request valid if 
it is submitted in accordance with 
paragraph (f)(1) of this section. 

(g) Notice of appeal request. (1) Upon 
receipt of a valid appeal request, the 
appeals entity must— 

(i) Send timely acknowledgement to 
the employer, or employer and em-
ployee if an employee is appealing, of 
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the receipt of the appeal request, in-
cluding— 

(A) An explanation of the appeals 
process; and 

(B) Instructions for submitting addi-
tional evidence for consideration by 
the appeals entity. 

(ii) Promptly notify the SHOP of the 
appeal, if the appeal request was not 
initially made to the SHOP. 

(2) Upon receipt of an appeal request 
that is not valid because it fails to 
meet the requirements of this section, 
the appeals entity must— 

(i) Promptly and without undue 
delay, send written notice to the em-
ployer or employee that is appealing 
that— 

(A) The appeal request has not been 
accepted, 

(B) The nature of the defect in the 
appeal request; and 

(C) An explanation that the employer 
or employee may cure the defect and 
resubmit the appeal request if it meets 
the timeliness requirements of para-
graph (f) of this section, or within a 
reasonable timeframe established by 
the appeals entity. 

(ii) Treat as valid an amended appeal 
request that meets the requirements of 
this section. 

(h) Transmittal and receipt of records. 
(1) Upon receipt of a valid appeal re-
quest under this section, or upon re-
ceipt of the notice under paragraph 
(g)(2) of this section, the SHOP must 
promptly transmit, via secure elec-
tronic interface, to the appeals enti-
ty— 

(i) The appeal request, if the appeal 
request was initially made to the 
SHOP; and 

(ii) The eligibility record of the em-
ployer or employee that is appealing. 

(2) The appeals entity must promptly 
confirm receipt of records transmitted 
pursuant to paragraph (h)(1) of this 
section to the SHOP that transmitted 
the records. 

(i) Dismissal of appeal. The appeals en-
tity— 

(1) Must dismiss an appeal if the em-
ployer or employee that is appealing— 

(i) Withdraws the request in accord-
ance with the standards set forth in 
§ 155.530(a)(1); or 

(ii) Fails to submit an appeal request 
meeting the standards specified in 
paragraph (f) of this section. 

(2) Must provide timely notice to the 
employer or employee that is appealing 
of the dismissal of the appeal request, 
including the reason for dismissal, and 
must notify the SHOP of the dismissal. 

(3) May vacate a dismissal if the em-
ployer or employee makes a written re-
quest within 30 days of the date of the 
notice of dismissal showing good cause 
why the dismissal should be vacated. 

(j) Procedural rights of the employer or 
employee. The appeals entity must pro-
vide the employer, or the employer and 
employee if an employee is appealing, 
the opportunity to submit relevant evi-
dence for review of the eligibility de-
termination. 

(k) Adjudication of SHOP appeals. 
SHOP appeals must— 

(1) Comply with the standards set 
forth in § 155.555(i)(1) and (3); and 

(2) Consider the information used to 
determine the employer or employee’s 
eligibility as well as any additional rel-
evant evidence submitted during the 
course of the appeal by the employer or 
employee. 

(l) Appeal decisions. Appeal decisions 
must— 

(1) Be based solely on— 
(i) The evidence referenced in para-

graph (k)(2) of this section; 
(ii) The eligibility requirements for 

the SHOP under § 155.710(b) or (e), as 
applicable. 

(2) Comply with the standards set 
forth in § 155.545(a)(2) through (5); and 

(3) Be effective as follows: 
(i) If an employer is found eligible 

under the decision, then at the employ-
er’s option, the effective date of cov-
erage or enrollment through the SHOP 
under the decision can either be made 
retroactive to the effective date of cov-
erage or enrollment through the SHOP 
that the employer would have had if 
the employer had been correctly deter-
mined eligible, or prospective to the 
first day of the month following the 
date of the notice of the appeal deci-
sion. 

(ii) For employee appeal decisions 
only, if an employee is found eligible 
under the decision, then at the employ-
ee’s option, the effective date of cov-
erage or enrollment through the SHOP 
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under the decision can either be made 
effective retroactive to the effective 
date of coverage or enrollment through 
the SHOP that the employee would 
have had if the employee had been cor-
rectly determined eligible, or prospec-
tive to the first day of the month fol-
lowing the date of the notice of the ap-
peal decision. 

(iii) If the employer or employee is 
found ineligible under the decision, 
then the appeal decision is effective as 
of the date of the notice of the appeal 
decision. 

(m) Notice of appeal decision. The ap-
peals entity must issue written notice 
of the appeal decision to the employer, 
or to the employer and employee if an 
employee is appealing, and to the 
SHOP within 90 days of the date the 
appeal request is received. 

(n) Implementation of SHOP appeal de-
cisions. The SHOP must promptly im-
plement the appeal decision upon re-
ceiving the notice under paragraph (m) 
of this section. 

(o) Appeal record. Subject to the re-
quirements of § 155.550, the appeal 
record must be accessible to the em-
ployer, or employer and employee if an 
employee is appealing, in a convenient 
format and at a convenient time. 

[78 FR 54141, Aug. 30, 2013, as amended at 79 
FR 30350, May 27, 2014; 81 FR 12348, Mar. 8, 
2016] 

Subparts I–J [Reserved] 

Subpart K—Exchange Functions: 
Certification of Qualified 
Health Plans 

SOURCE: 77 FR 18467, Mar. 27, 2012, unless 
otherwise noted. 

§ 155.1000 Certification standards for 
QHPs. 

(a) Definition. The following defini-
tion applies in this subpart: 

Multi-State plan means a health plan 
that is offered in accordance with sec-
tion 1334 of the Affordable Care Act. 

(b) General requirement. The Exchange 
must offer only health plans which 
have in effect a certification issued or 
are recognized as plans deemed cer-
tified for participation in an Exchange 

as a QHP, unless specifically provided 
for otherwise. 

(c) General certification criteria. The 
Exchange may certify a health plan as 
a QHP in the Exchange if— 

(1) The health insurance issuer pro-
vides evidence during the certification 
process in § 155.1010 that it complies 
with the minimum certification re-
quirements outlined in subpart C of 
part 156, as applicable; and 

(2) The Exchange determines that 
making the health plan available is in 
the interest of the qualified individuals 
and qualified employers, except that 
the Exchange must not exclude a 
health plan— 

(i) On the basis that such plan is a 
fee-for-service plan; 

(ii) Through the imposition of pre-
mium price controls; or 

(iii) On the basis that the health plan 
provides treatments necessary to pre-
vent patients’ deaths in circumstances 
the Exchange determines are inappro-
priate or too costly. 

(d) Special rule for SHOP. Except when 
a QHP is decertified by the Exchange 
pursuant to § 155.1080, in a SHOP that 
certifies QHPs on a calendar-year 
basis, the certification shall remain in 
effect for the duration of any plan year 
beginning in the calendar year for 
which the QHP was certified, even if 
the plan year ends after the calendar 
year for which the QHP was certified. 

[77 FR 18467, Mar. 27, 2012, as amended at 80 
FR 10870, Feb. 27, 2015] 

§ 155.1010 Certification process for 
QHPs. 

(a) Certification procedures. The Ex-
change must establish procedures for 
the certification of QHPs consistent 
with § 155.1000(c). 

(1) Completion date. The Exchange 
must complete the certification of the 
QHPs that will be offered during the 
open enrollment period prior to the be-
ginning of such period, as outlined in 
§ 155.410. 

(2) Ongoing compliance. The Exchange 
must monitor the QHP issuers for dem-
onstration of ongoing compliance with 
the certification requirements in 
§ 155.1000(c). 

(b) Exchange recognition of plans 
deemed certified for participation in an 
Exchange. Notwithstanding paragraph 
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(a) of this section, an Exchange must 
recognize as certified QHPs: 

(1) A multi-State plan certified by 
and under contract with the U.S. Office 
of Personnel Management. 

(2) A CO–OP QHP as described in sub-
part F of part 156 and deemed as cer-
tified under § 156.520(e). 

§ 155.1020 QHP issuer rate and benefit 
information. 

(a) Receipt and posting of rate increase 
justification. The Exchange must ensure 
that a QHP issuer submits a justifica-
tion for a rate increase for a QHP prior 
to the implementation of such an in-
crease, except for multi-State plans, 
for which the U.S. Office of Personnel 
Management will provide a process for 
the submission of rate increase jus-
tifications. The Exchange must ensure 
that the QHP issuer has prominently 
posted the justification on its Web site 
as required under § 156.210. To ensure 
consumer transparency, the Exchange 
must also provide access to the jus-
tification on its Internet Web site de-
scribed in § 155.205(b). 

(b) Rate increase consideration. (1) The 
Exchange must consider rate increases 
in accordance with section 1311(e)(2) of 
the Affordable Care Act, which in-
cludes consideration of the following: 

(i) A justification for a rate increase 
prior to the implementation of the in-
crease; 

(ii) Recommendations provided to 
the Exchange by the State in accord-
ance with section 2794(b)(1)(B) of the 
PHS Act; and 

(iii) Any excess of rate growth out-
side the Exchange as compared to the 
rate of such growth inside the Ex-
change. 

(2) This paragraph does not apply to 
multi-State plans for which the U.S. 
Office of Personnel Management will 
provide a process for rate increase con-
sideration. 

(c) Benefit and rate information. The 
Exchange must receive the information 
described in this paragraph, at least 
annually, from QHP issuers for each 
QHP in a form and manner to be speci-
fied by HHS. Information about multi- 
State plans may be provided in a form 
and manner determined by the U.S. Of-
fice of Personnel Management. The in-

formation identified in this paragraph 
is: 

(1) Rates; 
(2) Covered benefits; and 
(3) Cost-sharing requirements. 

[77 FR 18467, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012] 

§ 155.1030 QHP certification standards 
related to advance payments of the 
premium tax credit and cost-shar-
ing reductions. 

(a) Review of plan variations for cost- 
sharing reductions. (1) An Exchange 
must ensure that each issuer that of-
fers, or intends to offer a health plan at 
any level of coverage in the individual 
market on the Exchange submits the 
required plan variations for the health 
plan as described in § 156.420 of this sub-
chapter. The Exchange must certify 
that the plan variations meet the re-
quirements of § 156.420. 

(2) The Exchange must provide to 
HHS the actuarial values of each QHP 
and silver plan variation, calculated 
under § 156.135 of this subchapter, in the 
manner and timeframe established by 
HHS. 

(b) Information for administering ad-
vance payments of the premium tax credit 
and advance payments of cost-sharing re-
ductions. (1) The Exchange must collect 
and review annually the rate allocation 
and the actuarial memorandum that an 
issuer submits to the Exchange under 
§ 156.470 of this subchapter, to ensure 
that the allocation meets the stand-
ards set forth in § 156.470(c) and (d) of 
this subchapter. 

(2) The Exchange must submit, in the 
manner and timeframe established by 
HHS, to HHS the approved allocations 
and actuarial memorandum underlying 
the approved allocations for each 
health plan at any level of coverage or 
stand-alone dental plan offered, or in-
tended to be offered in the individual 
market on the Exchange. 

(3) The Exchange must use the meth-
odology specified in the annual HHS 
notice of benefit and payment param-
eters to calculate advance payment 
amounts for cost-sharing reductions, 
and must transmit the advance pay-
ment amounts to HHS, in accordance 
with § 156.340(a) of this subchapter. 

(4) HHS may use the information pro-
vided to HHS by the Exchange under 
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this section for oversight of advance 
payments of cost-sharing reductions 
and premium tax credits. 

(c) Multi-State plans. The U.S. Office 
of Personnel Management will ensure 
compliance with the standards ref-
erenced in this section for multi-State 
plans, as defined in § 155.1000(a). 

[78 FR 15534, Mar. 11, 2013, as amended at 79 
FR 13839, Mar. 11, 2014] 

§ 155.1040 Transparency in coverage. 

(a) General requirement. The Exchange 
must collect information relating to 
coverage transparency as described in 
§ 156.220 of this subtitle from QHP 
issuers, and from multi-State plans in 
a time and manner determined by the 
U.S. Office of Personnel Management. 

(b) Use of plain language. The Ex-
change must determine whether the in-
formation required to be submitted and 
made available under paragraph (a) of 
this section is provided in plain lan-
guage. 

(c) Transparency of cost-sharing infor-
mation. The Exchange must monitor 
whether a QHP issuer has made cost- 
sharing information available in a 
timely manner upon the request of an 
individual as required by § 156.220(d) of 
this subtitle. 

§ 155.1045 Accreditation timeline. 

(a) Timeline. The Exchange must es-
tablish a uniform period following cer-
tification of a QHP within which a QHP 
issuer that is not already accredited 
must become accredited as required by 
§ 156.275 of this subchapter, except for 
multi-state plans. The U.S. Office of 
Personnel Management will establish 
the accreditation period for multi- 
state plans. 

(b) Federally-facilitated Exchange. The 
accreditation timeline used in feder-
ally-facilitated Exchanges follows: 

(1) During certification for an 
issuer’s initial year of QHP certifi-
cation (for example, in 2013 for the 2014 
coverage year), a QHP issuer without 
existing commercial, Medicaid, or Ex-
change health plan accreditation 
granted by a recognized accrediting en-
tity for the same State in which the 
issuer is applying to offer coverage 
must have scheduled or plan to sched-
ule a review of QHP policies and proce-

dures of the applying QHP issuer with 
a recognized accrediting entity. 

(2) Prior to a QHP issuer’s second 
year and third year of QHP certifi-
cation (for example, in 2014 for the 2015 
coverage year and 2015 for the 2016 cov-
erage year), a QHP issuer must be ac-
credited by a recognized accrediting 
entity on the policies and procedures 
that are applicable to their Exchange 
products, or a QHP issuer must have 
commercial or Medicaid health plan 
accreditation granted by a recognized 
accrediting entity for the same State 
in which the issuer is offering Ex-
change coverage and the administra-
tive policies and procedures underlying 
that accreditation must be the same or 
similar to the administrative policies 
and procedures used in connection with 
the QHP. 

(3) Prior to the QHP issuer’s fourth 
year of QHP certification and in every 
subsequent year of certification (for 
example, in 2016 for the 2017 coverage 
year and forward), a QHP issuer must 
be accredited in accordance with 
§ 156.275 of this subchapter. 

[78 FR 12865, Feb. 25, 2013] 

§ 155.1050 Establishment of Exchange 
network adequacy standards. 

(a) An Exchange must ensure that 
the provider network of each QHP 
meets the standards specified in 
§ 156.230 of this subtitle, except for 
multi-State plans. 

(b) The U.S. Office of Personnel Man-
agement will ensure compliance with 
the standards specified in § 156.230 of 
this subtitle for multi-State plans. 

(c) A QHP issuer in an Exchange may 
not be prohibited from contracting 
with any essential community provider 
designated under § 156.235(c) of this sub-
title. 

§ 155.1055 Service area of a QHP. 

The Exchange must have a process to 
establish or evaluate the service areas 
of QHPs to ensure such service areas 
meet the following minimum criteria: 

(a) The service area of a QHP covers 
a minimum geographical area that is 
at least the entire geographic area of a 
county, or a group of counties defined 
by the Exchange, unless the Exchange 
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determines that serving a smaller geo-
graphic area is necessary, nondiscrim-
inatory, and in the best interest of the 
qualified individuals and employers. 

(b) The service area of a QHP has 
been established without regard to ra-
cial, ethnic, language, health status-re-
lated factors specified under section 
2705(a) of the PHS Act, or other factors 
that exclude specific high utilizing, 
high cost or medically-underserved 
populations. 

§ 155.1065 Stand-alone dental plans. 

(a) General requirements. The Ex-
change must allow the offering of a 
limited scope dental benefits plan 
through the Exchange, if— 

(1) The plan meets the requirements 
of section 9832(c)(2)(A) of the Code and 
2791(c)(2)(A) of the PHS Act; and 

(2) The plan covers at least the pedi-
atric dental essential health benefit as 
defined in section 1302(b)(1)(J) of the 
Affordable Care Act, provided that, 
with respect to this benefit, the plan 
satisfies the requirements of section 
2711 of the PHS Act; and 

(3) The plan and issuer of such plan 
meets QHP certification standards, in-
cluding § 155.1020(c), except for any cer-
tification requirement that cannot be 
met because the plan covers only the 
benefits described in paragraph (a)(2) of 
this section. 

(b) Offering options. The Exchange 
may allow the dental plan to be of-
fered— 

(1) As a stand-alone dental plan; or 
(2) In conjunction with a QHP. 
(c) Sufficient capacity. An Exchange 

must consider the collective capacity 
of stand-alone dental plans during cer-
tification to ensure sufficient access to 
pediatric dental coverage. 

(d) QHP Certification standards. If a 
plan described in paragraph (a) of this 
section is offered through an Exchange, 
another health plan offered through 
such Exchange must not fail to be 
treated as a QHP solely because the 
plan does not offer coverage of benefits 
offered through the stand-alone plan 
that are otherwise required under sec-
tion 1302(b)(1)(J) of the Affordable Care 
Act. 

§ 155.1075 Recertification of QHPs. 
(a) Recertification process. Except with 

respect to multi-State plans and CO– 
OP QHPs, an Exchange must establish 
a process for recertification of QHPs 
that, at a minimum, includes a review 
of the general certification criteria as 
outlined in § 155.1000(c). Upon deter-
mining the recertification status of a 
QHP, the Exchange must notify the 
QHP issuer. 

(b) Timing. The Exchange must com-
plete the QHP recertification process 
no later than 2 weeks prior to the be-
ginning of the open enrollment date at 
§ 155.410(e)(2) of the applicable calendar 
year. 

[77 FR 18467, Mar. 27, 2012, as amended at 80 
FR 10870, Feb. 27, 2015] 

§ 155.1080 Decertification of QHPs. 
(a) Definition. The following defini-

tion applies to this section: 
Decertification means the termination 

by the Exchange of the certification 
status and offering of a QHP. 

(b) Decertification process. Except with 
respect to multi-State plans and CO– 
OP QHPs, the Exchange must establish 
a process for the decertification of 
QHPs, which, at a minimum, meets the 
requirements in this section. 

(c) Decertification by the Exchange. 
The Exchange may at any time decer-
tify a health plan if the Exchange de-
termines that the QHP issuer is no 
longer in compliance with the general 
certification criteria as outlined in 
§ 155.1000(c). 

(d) Appeal of decertification. The Ex-
change must establish a process for the 
appeal of a decertification of a QHP. 

(e) Notice of decertification. Upon de-
certification of a QHP, the Exchange 
must provide notice of decertification 
to all affected parties, including: 

(1) The QHP issuer; 
(2) Exchange enrollees in the QHP 

who must receive information about a 
special enrollment period, as described 
in § 155.420; 

(3) HHS; and 
(4) The State department of insur-

ance. 

[77 FR 18467, Mar. 27, 2012, as amended at 77 
FR 31515, May 29, 2012] 

Subpart L [Reserved] 
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Subpart M—Oversight and Pro-
gram Integrity Standards for 
State Exchanges 

SOURCE: 78 FR 65095, Oct. 30, 2013, unless 
otherwise noted. 

§ 155.1200 General program integrity 
and oversight requirements. 

(a) General requirement. A State Ex-
change must: 

(1) Keep an accurate accounting of 
Exchange receipts and expenditures in 
accordance with generally accepted ac-
counting principles (GAAP). 

(2) Monitor and report to HHS on Ex-
change related activities. 

(3) Collect and report to HHS per-
formance monitoring data. 

(b) Reporting. The State Exchange 
must, at least annually, provide to 
HHS, in a manner specified by HHS, 
the following data and information: 

(1) A financial statement presented 
in accordance with GAAP by April 1 of 
each year, 

(2) Eligibility and enrollment re-
ports, 

(3) Performance monitoring data, and 
(4) If the Exchange is collecting pre-

miums under § 155.240, a report on in-
stances in which it did not reduce an 
enrollee’s premium by the amount of 
the advance payment of the premium 
tax credit in accordance with 
§ 155.340(g)(1) and (2). 

(c) External audits. The State Ex-
change must engage an independent 
qualified auditing entity which follows 
generally accepted governmental au-
diting standards (GAGAS) to perform 
an annual independent external finan-
cial and programmatic audit and must 
make such information available to 
HHS for review. The State must: 

(1) Provide to HHS the results of the 
annual external audit; and 

(2) Inform HHS of any material weak-
ness or significant deficiency identified 
in the audit and must develop and in-
form HHS of a corrective action plan 
for such material weakness or signifi-
cant deficiency; 

(3) Make public a summary of the re-
sults of the external audit. 

(d) External audit standard. The State 
Exchange must ensure that inde-
pendent audits of State Exchange fi-
nancial statements and program activi-

ties in paragraph (c) of this section ad-
dress: 

(1) Compliance with paragraph (a)(1) 
of this section; 

(2) Compliance with requirements 
under this part; 

(3) Processes and procedures designed 
to prevent improper eligibility deter-
minations and enrollment trans-
actions; and 

(4) Identification of errors that have 
resulted in incorrect eligibility deter-
minations. 

§ 155.1210 Maintenance of records. 
(a) General. The State Exchange must 

maintain and must ensure its contrac-
tors, subcontractors, and agents main-
tain for 10 years, documents and 
records (whether paper, electronic, or 
other media) and other evidence of ac-
counting procedures and practices, 
which are sufficient to do the fol-
lowing: 

(1) Accommodate periodic auditing of 
the State Exchange’s financial records; 
and 

(2) Enable HHS or its designee(s) to 
inspect facilities, or otherwise evaluate 
the State- Exchange’s compliance with 
Federal standards. 

(b) Records. The State Exchange and 
its contractors, subcontractors, and 
agents must ensure that the records 
specified in paragraph (a) of this sec-
tion include, at a minimum, the fol-
lowing: 

(1) Information concerning manage-
ment and operation of the State Ex-
change’s financial and other record 
keeping systems; 

(2) Financial statements, including 
cash flow statements, and accounts re-
ceivable and matters pertaining to the 
costs of operations; 

(3) Any financial reports filed with 
other Federal programs or State au-
thorities; 

(4) Data and records relating to the 
State Exchange’s eligibility 
verifications and determinations, en-
rollment transactions, appeals, and 
plan variation certifications; and 

(5) Qualified health plan contracting 
(including benefit review) data and 
consumer outreach and Navigator 
grant oversight information. 

(c) Availability. A State Exchange 
must make all records and must ensure 
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its contractors, subcontractors, and 
agents must make all records in para-
graph (a) of this section available to 
HHS, the OIG, the Comptroller Gen-
eral, or their designees, upon request. 

Subpart N—State Flexibility 
§ 155.1300 Basis and purpose. 

(a) Statutory basis. This subpart im-
plements provisions of section 1332 of 
the Affordable Care Act, relating to 
Waivers for State Innovation, which 
the Secretary may authorize for plan 
years beginning on or after January 1, 
2017. Section 1332 of the Affordable 
Care Act requires the Secretary to 
issue regulations that provide for all of 
the following: 

(1) A process for public notice and 
comment at the State level, including 
public hearings, sufficient to ensure a 
meaningful level of public input. 

(2) A process for the submission of an 
application that ensures the disclosure 
of all of the following: 

(i) The provisions of law that the 
State involved seeks to waive. 

(ii) The specific plans of the State to 
ensure that the waiver will meet all re-
quirements specified in section 1332. 

(3) A process for the provision of pub-
lic notice and comment after a waiver 
application is received by the Sec-
retary, that is sufficient to ensure a 
meaningful level of public input and 
that does not impose requirements 
that are in addition to, or duplicative 
of, requirements imposed under the Ad-
ministrative Procedures Act, or re-
quirements that are unreasonable or 
unnecessarily burdensome with respect 
to State compliance. 

(4) A process for the submission of re-
ports to the Secretary by a State relat-
ing to the implementation of a waiver. 

(5) A process for the periodic evalua-
tion by the Secretary of programs 
under waivers. 

(b) Purpose. This subpart sets forth 
certain procedural requirements for 
Waivers for State Innovation under 
section 1332 of the Affordable Care Act. 

§ 155.1302 Coordinated waiver process. 
(a) Coordination with applications for 

waivers under other Federal laws. A 
State may submit a single application 
to the Secretary for a waiver under 

section 1332 of the Affordable Care Act 
and a waiver under one or more of the 
existing waiver processes applicable 
under titles XVIII, XIX, and XXI of the 
Act, or under any other Federal law re-
lating to the provision of health care 
items or services, provided that such 
application is consistent with the pro-
cedures described in this part, the pro-
cedures for demonstrations under sec-
tion 1115 of the Act, if applicable, and 
the procedures under any other appli-
cable Federal law under which the 
State seeks a waiver. 

(b) Coordinated process for section 1332 
waivers. A State seeking a section 1332 
waiver must submit a waiver applica-
tion to the Secretary. Any application 
submitted to the Secretary that re-
quests to waive sections 36B, 4980H, or 
5000A of the Code, in accordance with 
section 1332(a)(2)(D) of the Affordable 
Care Act, shall upon receipt be trans-
mitted by the Secretary to the Sec-
retary of the Treasury to be reviewed 
in accordance with 31 CFR part 33. 

§ 155.1304 Definitions. 
For the purposes of this subpart: 
Complete application means an appli-

cation that has been submitted and for 
which the Secretary and the Secretary 
of the Treasury, as applicable, have 
made a preliminary determination that 
it includes all required information 
and satisfies all requirements that are 
described in § 155.1308(f). 

Public notice means a notice issued by 
a government agency or legislative 
body that contains sufficient detail to 
notify the public at large of a proposed 
action consistent with § 155.1312. 

Section 1332 waiver means a Waiver 
for State Innovation under section 1332 
of the Affordable Care Act. 

§ 155.1308 Application procedures. 
(a) Acceptable formats for applications. 

Applications for initial approval of a 
section 1332 waiver shall be submitted 
in electronic format to the Secretary. 

(b) Application timing. Applications 
for initial approval of a section 1332 
waiver must be submitted sufficiently 
in advance of the requested effective 
date to allow for an appropriate imple-
mentation timeline. 

(c) Preliminary review. Each applica-
tion for a section 1332 waiver will be 
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subject to a preliminary review by the 
Secretary and the Secretary of the 
Treasury, as applicable, who will make 
a preliminary determination that the 
application is complete. A submitted 
application will not be deemed received 
until the Secretary and the Secretary 
of the Treasury, as applicable, have 
made the preliminary determination 
that the application is complete. 

(1) The Secretary and the Secretary 
of the Treasury, as applicable, will 
complete the preliminary review of the 
application within 45 days after it is 
submitted. 

(2) If the Secretary and the Secretary 
of the Treasury, as applicable, deter-
mine that the application is not com-
plete, the Secretary will send the State 
a written notice of the elements miss-
ing from the application. 

(3) The preliminary determination 
that an application is complete does 
not preclude a finding during the 180- 
day Federal decision-making period 
that a necessary element of the appli-
cation is missing or insufficient. 

(d) Notification of preliminary deter-
mination. Upon making the preliminary 
determination that an application is 
complete, as defined in this part, the 
Secretary will send the State a written 
notice informing the State that the 
Secretary and the Secretary of the 
Treasury, as applicable, have made 
such a preliminary determination. 
That date will also mark the beginning 
of the Federal public notice process 
and the 180-day Federal decision-mak-
ing period. 

(e) Public notice of completed applica-
tion. Upon receipt of a complete appli-
cation for an initial section 1332 waiv-
er, the Secretary will— 

(1) Make available to the public the 
application, and all related State sub-
missions, including all supplemental 
information received from the State 
following the receipt of a complete ap-
plication for a section 1332 waiver. 

(2) Indicate the status of the applica-
tion. 

(f) Criteria for a complete application. 
An application for initial approval of a 
section 1332 waiver will not be consid-
ered complete unless the application 
meets all of the following conditions: 

(1) Complies with paragraphs (a) 
through (f) of this section. 

(2) Provides written evidence of the 
State’s compliance with the public no-
tice requirements set forth in § 155.1312, 
including a description of the key 
issues raised during the State public 
notice and comment period. 

(3) Provides all of the following: 
(i) A comprehensive description of 

the State legislation and program to 
implement a plan meeting the require-
ments for a waiver under section 1332; 

(ii) A copy of the enacted State legis-
lation that provides the State with au-
thority to implement the proposed 
waiver, as required under section 
1332(a)(1)(C) of the Affordable Care Act; 

(iii) A list of the provisions of law 
that the State seeks to waive including 
a description of the reason for the spe-
cific requests; and 

(iv) The analyses, actuarial certifi-
cations, data, assumptions, analysis, 
targets and other information set forth 
in paragraph (f)(4) of this section suffi-
cient to provide the Secretary and the 
Secretary of the Treasury, as applica-
ble, with the necessary data to deter-
mine that the State’s proposed waiver: 

(A) As required under section 
1332(b)(1)(A) of the Affordable Care Act 
(the comprehensive coverage require-
ment), will provide coverage that is at 
least as comprehensive as the coverage 
defined in section 1302(b) of the Afford-
able Care Act and offered through Ex-
changes established under the Afford-
able Care Act as certified by the Office 
of the Actuary of the Centers for Medi-
care & Medicaid Services based on suf-
ficient data from the State and from 
comparable States about their experi-
ence with programs created by the Af-
fordable Care Act and the provisions of 
the Affordable Care Act that the State 
seeks to waive; 

(B) As required under section 
1332(b)(1)(B) of the Affordable Care Act 
(the affordability requirement), will 
provide coverage and cost sharing pro-
tections against excessive out-of-pock-
et spending that are at least as afford-
able as the provisions of Title I of the 
Affordable Care Act would provide; 

(C) As required under section 
1332(b)(1)(C) of the Affordable Care Act 
(the scope of coverage requirement), 
will provide coverage to at least a com-
parable number of its residents as the 
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provisions of Title I of the Affordable 
Care Act would provide; and 

(D) As prohibited under section 
1332(b)(1)(D) of the Affordable Care Act 
(the Federal deficit requirement), will 
not increase the Federal deficit. 

(4) Contains the following supporting 
information: 

(i) Actuarial analyses and actuarial 
certifications. Actuarial analyses and 
actuarial certifications to support the 
State’s estimates that the proposed 
waiver will comply with the com-
prehensive coverage requirement, the 
affordability requirement, and the 
scope of coverage requirement; 

(ii) Economic analyses. Economic 
analyses to support the State’s esti-
mates that the proposed waiver will 
comply with the comprehensive cov-
erage requirement, the affordability re-
quirement, the scope of coverage re-
quirement and the Federal deficit re-
quirement, including: 

(A) A detailed 10-year budget plan 
that is deficit neutral to the Federal 
government, as prescribed by section 
1332(a)(1)(B)(ii) of the Affordable Care 
Act, and includes all costs under the 
waiver, including administrative costs 
and other costs to the Federal govern-
ment, if applicable; and 

(B) A detailed analysis regarding the 
estimated impact of the waiver on 
health insurance coverage in the State. 

(iii) Data and assumptions. The data 
and assumptions used to demonstrate 
that the State’s proposed waiver is in 
compliance with the comprehensive 
coverage requirement, the affordability 
requirement, the scope of coverage re-
quirement and the Federal deficit re-
quirement, including: 

(A) Information on the age, income, 
health expenses and current health in-
surance status of the relevant State 
population; the number of employers 
by number of employees and whether 
the employer offers insurance; cross- 
tabulations of these variables; and an 
explanation of data sources and qual-
ity; and 

(B) An explanation of the key as-
sumptions used to develop the esti-
mates of the effect of the waiver on 
coverage and the Federal budget, such 
as individual and employer participa-
tion rates, behavioral changes, pre-

mium and price effects, and other rel-
evant factors. 

(iv) Implementation timeline. A de-
tailed draft timeline for the State’s im-
plementation of the proposed waiver. 

(v) Additional information. Additional 
information supporting the State’s pro-
posed waiver, including: 

(A) An explanation as to whether the 
waiver increases or decreases the ad-
ministrative burden on individuals, in-
surers, and employers, and if so, how 
and why; 

(B) An explanation of how the waiver 
will affect the implementation of the 
provisions of the Affordable Care Act 
which the State is not requesting to 
waive in the State and at the Federal 
level; 

(C) An explanation of how the waiver 
will affect residents who need to obtain 
health care services out-of-State, as 
well as the States in which such resi-
dents may seek such services; 

(D) If applicable, an explanation as to 
how the State will provide the Federal 
government with all information nec-
essary to administer the waiver at the 
Federal level; and 

(E) An explanation of how the State’s 
proposal will address potential indi-
vidual, employer, insurer, or provider 
compliance, waste, fraud and abuse 
within the State or in other States. 

(vi) Reporting targets. Quarterly, an-
nual, and cumulative targets for the 
comprehensive coverage requirement, 
the affordability requirement, the 
scope of coverage requirement and the 
Federal deficit requirement. 

(vii) Other information. Other infor-
mation consistent with guidance pro-
vided by the Secretary and the Sec-
retary of the Treasury, as applicable. 

(g) Additional supporting information. 
(1) During the Federal review process, 
the Secretary may request additional 
supporting information from the State 
as needed to address public comments 
or to address issues that arise in re-
viewing the application. 

(2) Requests for additional informa-
tion, and responses to such requests, 
will be made available to the public in 
the same manner as information de-
scribed in § 155.1316(b). 
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§ 155.1312 State public notice require-
ments. 

(a) General. (1) Prior to submitting an 
application for a new section 1332 waiv-
er to the Secretary for review and con-
sideration, a State must provide a pub-
lic notice and comment period suffi-
cient to ensure a meaningful level of 
public input for the application for a 
section 1332 waiver. 

(2) Such public notice and comment 
period shall include, for a State with 
one or more Federally-recognized In-
dian tribes within its borders, a sepa-
rate process for meaningful consulta-
tion with such tribes. 

(b) Public notice and comment period. 
The State shall make available at the 
beginning of the public notice and com-
ment period, through its Web site or 
other effective means of communica-
tion, and shall update as appropriate, a 
public notice that includes all of the 
following: 

(1) A comprehensive description of 
the application for a section 1332 waiv-
er to be submitted to the Secretary in-
cluding information and assurances re-
lated to all statutory requirements and 
other information consistent with 
guidance provided by the Secretary and 
the Secretary of the Treasury, as appli-
cable. 

(2) Information relating to where 
copies of the application for a section 
1332 waiver are available for public re-
view and comment. 

(3) Information relating to how and 
where written comments may be sub-
mitted and reviewed by the public, and 
the timeframe during which comments 
will be accepted. 

(4) The location, date, and time of 
public hearings that will be convened 
by the State to seek public input on 
the application for a section 1332 waiv-
er. 

(c) Public hearings. (1) After issuing 
the public notice and prior to submit-
ting an application for a new section 
1332 waiver, a State must conduct pub-
lic hearings regarding the State’s ap-
plication. 

(2) Such public hearings shall provide 
an interested party the opportunity to 
learn about and comment on the con-
tents of the application for a section 
1332 waiver. 

(d) Submission of initial application. 
After the State public notice and com-
ment period has concluded, the State 
may submit an application to the Sec-
retary for an initial waiver in accord-
ance with the requirements set forth in 
§ 155.1308. 

§ 155.1316 Federal public notice and 
approval process. 

(a) General. The Federal public notice 
and approval process begins on the first 
business day after the Secretary and 
the Secretary of the Treasury, as appli-
cable, determine that all elements for 
a complete application were docu-
mented and submitted to the Sec-
retary. 

(b) Public notice and comment period. 
(1) Following a determination that a 
State’s application for a section 1332 
waiver is complete, the Secretary and 
the Secretary of the Treasury, as appli-
cable, will provide for a public notice 
and comment period that is sufficient 
to ensure a meaningful level of public 
input and that does not impose require-
ments that are in addition to, or dupli-
cative of, requirements imposed under 
the Administrative Procedures Act, or 
requirements that are unreasonable or 
unnecessarily burdensome with respect 
to State compliance. 

(2) At the beginning of the Federal 
notice and comment period, the Sec-
retary will make available through its 
Web site and otherwise, and shall up-
date as appropriate, public notice that 
includes all of the following: 

(i) The complete application for a 
section 1332 waiver, updates for the sta-
tus of the State’s application, and any 
supplemental materials received from 
the State prior to and during the Fed-
eral public notice and comment period. 

(ii) Information relating to where 
copies of the application for a section 
1332 waiver are available for public re-
view and comment. 

(iii) Information relating to how and 
where written comments may be sub-
mitted and reviewed by the public, and 
the timeframe during which comments 
will be accepted. 

(iv) Any public comments received 
during the Federal public notice and 
comment period. 

(c) Approval of a section 1332 waiver 
application. The final decision of the 
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Secretary and the Secretary of the 
Treasury, as applicable, on a State ap-
plication for a section 1332 waiver will 
be issued by the Secretary no later 
than 180 days after the determination 
by the Secretary and the Secretary of 
the Treasury, as applicable, that a 
complete application was received in 
accordance with § 155.1308. 

§ 155.1320 Monitoring and compliance. 
(a) General. (1) Following the 

issuance of a final decision to approve 
a section 1332 waiver by the Secretary 
and the Secretary of the Treasury, as 
applicable, a State must comply with 
all applicable Federal laws, regula-
tions, interpretive policy statements 
and interpretive guidance unless ex-
pressly waived. A State must, within 
the timeframes specified in law, regu-
lation, policy or guidance, come into 
compliance with any changes in Fed-
eral law, regulation, or policy affecting 
section 1332 waivers, unless the provi-
sion being changed is expressly waived. 

(2) A State must comply with the 
terms and conditions of the agreement 
between the Secretary, the Secretary 
of the Treasury, as applicable, and the 
State to implement a section 1332 waiv-
er. 

(b) Implementation reviews. (1) The 
terms and conditions of an approved 
section 1332 waiver will provide that 
the State will perform periodic reviews 
of the implementation of the section 
1332 waiver. 

(2) The Secretary and the Secretary 
of the Treasury, as applicable, will re-
view documented complaints that a 
State is failing to comply with require-
ments specified in the terms and condi-
tions of any approved section 1332 
waiver. 

(3) The Secretary and the Secretary 
of the Treasury, as applicable, will 
promptly share with a State any com-
plaint that the Secretary and the Sec-
retary of the Treasury has received and 
will also provide notification of any ap-
plicable monitoring and compliance 
issues. 

(c) Post award. Within at least 6 
months after the implementation date 
of a section 1332 waiver and annually 
thereafter, a State must hold a public 
forum to solicit comments on the 
progress of a section 1332 waiver. The 

State must hold the public forum at 
which members of the public have an 
opportunity to provide comments and 
must provide a summary of the forum 
to the Secretary as part of the quar-
terly report specified in § 155.1324(a) 
that is associated with the quarter in 
which the forum was held, as well as in 
the annual report specified in 
§ 155.1324(b) that is associated with the 
year in which the forum was held. 

(1) The State must publish the date, 
time, and location of the public forum 
in a prominent location on the State’s 
public web site, at least 30 days prior 
to the date of the planned public 
forum. 

(2) [Reserved] 
(d) Terminations and suspensions. The 

Secretary and the Secretary of the 
Treasury, as applicable, reserve the 
right to suspend or terminate a section 
1332 waiver in whole or in part, at any 
time before the date of expiration, 
whenever the Secretary or the Sec-
retary of the Treasury, as applicable, 
determines that a State has materially 
failed to comply with the terms of a 
section 1332 waiver. 

(e) Closeout costs. If all or part of a 
section 1332 waiver is terminated or 
suspended, or if a portion of a section 
1332 waiver is withdrawn, Federal fund-
ing is limited to normal closeout costs 
associated with an orderly termi-
nation, suspension, or withdrawal, in-
cluding service costs during any ap-
proved transition period, and adminis-
trative costs of disenrolling partici-
pants. 

(f) Federal evaluators. (1) A State 
must fully cooperate with the Sec-
retary, the Secretary of the Treasury, 
as applicable, or an independent eval-
uator selected by the Secretary or the 
Secretary of the Treasury, as applica-
ble, to undertake an independent eval-
uation of any component of a section 
1332 waiver. 

(2) As part of this required coopera-
tion, a State must submit all requested 
data and information to the Secretary, 
the Secretary of the Treasury, as appli-
cable, or the independent evaluator. 
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§ 155.1324 State reporting require-
ments. 

(a) Quarterly reports. A State must 
submit quarterly reports to the Sec-
retary in accordance with the terms 
and conditions of the State’s section 
1332 waiver. These quarterly reports 
must include, but are not limited to, 
reports of any ongoing operational 
challenges and plans for and results of 
associated corrective actions. 

(b) Annual reports. A State must sub-
mit an annual report to the Secretary 
documenting all of the following: 

(1) The progress of the section 1332 
waiver. 

(2) Data on compliance with section 
1332(b)(1)(A) through (D) of the Afford-
able Care Act. 

(3) A summary of the annual post- 
award public forum, held in accordance 
with § 155.1320(c), including all public 
comments received at such forum re-
garding the progress of the section 1332 
waiver and action taken in response to 
such concerns or comments. 

(4) Other information consistent with 
the State’s approved terms and condi-
tions. 

(c) Submitting and publishing annual 
reports. A State must submit a draft 
annual report to the Secretary no later 
than 90 days after the end of each waiv-
er year, or as specified in the waiver’s 
terms and conditions. 

(1) Within 60 days of receipt of com-
ments from the Secretary, a State 
must submit to the Secretary the final 
annual report for the waiver year. 

(2) The draft and final annual reports 
are to be published on a State’s public 
web site within 30 days of submission 
to and approval by the Secretary, re-
spectively. 

§ 155.1328 Periodic evaluation require-
ments. 

(a) The Secretary and the Secretary 
of the Treasury, as applicable, shall pe-
riodically evaluate the implementation 
of a program under a section 1332 waiv-
er consistent with guidance published 
by the Secretary and the Secretary of 
the Treasury, as applicable, and any 
terms and conditions governing the 
section 1332 waiver. 

(b) Each periodic evaluation must in-
clude a review of the annual report or 
reports submitted by the State in ac-

cordance with § 155.1324 that relate to 
the period of time covered by the eval-
uation. 

Subpart O—Quality Reporting 
Standards for Exchanges 

SOURCE: 79 FR 30350, May 27, 2014, unless 
otherwise noted. 

§ 155.1400 Quality rating system. 
The Exchange must prominently dis-

play the quality rating information as-
signed to each QHP on its Web site, in 
accordance with § 155.205(b)(1)(v), as 
calculated by HHS and in a form and 
manner specified by HHS. 

§ 155.1405 Enrollee satisfaction survey 
system. 

The Exchange must prominently dis-
play results from the Enrollee Satis-
faction Survey for each QHP on its Web 
site, in accordance with 
§ 155.205(b)(1)(iv), as calculated by HHS 
and in a form and manner specified by 
HHS. 

PART 156—HEALTH INSURANCE 
ISSUER STANDARDS UNDER THE 
AFFORDABLE CARE ACT, IN-
CLUDING STANDARDS RELATED 
TO EXCHANGES 

Subpart A—General Provisions 

Sec. 
156.10 Basis and scope. 
156.20 Definitions. 
156.50 Financial support. 
156.80 Single risk pool. 

Subpart B—Essential Health Benefits 
Package 

156.100 State selection of benchmark. 
156.105 Determination of EHB for multi- 

state plans. 
156.110 EHB-benchmark plan standards. 
156.115 Provision of EHB. 
156.120 Collection of data to define essential 

health benefits. 
156.122 Prescription drug benefits. 
156.125 Prohibition on discrimination. 
156.130 Cost-sharing requirements. 
156.135 AV calculation for determining level 

of coverage. 
156.140 Levels of coverage. 
156.145 Determination of minimum value. 
156.150 Application to stand-alone dental 

plans inside the Exchange. 
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